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A TRIBUTE TO MR. EASTMAN 


The Commission has learned with deep regret of 
the death this morning of our beloved colleague, Com- 
missioner Joseph B. Eastman. His genial, helpful and 
splendid personality, indefatigable industry, sterling 
integrity, unswerving loyalty and broad fair-minded- 
ness won our affections, regard and esteem to a super- 
lative degree. His unexpected passing is a tremend- 
ous loss, not only to the Commission, but to the 
country as a whole. 

Were we to follow our personal wishes and ineli- 
uations, we should suspend business affairs for a time, 
but the demands of the public service are such as to 
lead us to forego those inclinations and to proceed 
with the work, knowing that no formal action which 
we could take would add to the honor and esteem 
which he so fully and ably earned, and realizing that 
neither formal action nor words could adequately ex- 
press the profound sorrow that has entered deeply 
into each of our hearts, and that can never be over- 
come. 


March 15, 1944. 























JOSEPH BARTLETT EASTMAN 


By Epwarp H. DeGroot, JR. 


It is an understatement to say that news of the death of Mr. East- 
man on the morning of Wednesday, March 15, shocked and grieved the 
transportation, commercial and political circles of the country without 
exception, for even those whose views differed from those of this great 
and unselfish public servant, honored and trusted him. 

Mr. Eastman had been ill and absent from his office a comparatively 
short time, upon imperative orders from his physicians that he must 
have complete rest, but it was thought that with rest and its accom. 
panying quiet, he would again be back, the same efficient, kindly, un- 
selfish master of the situation as before. Then came the end. unexpect- 
edly and suddenly at 6:00 o’clock A. M., March 15th. 

Mr. Eastman was born June 26, 1882, at Katonah, N. Y., the 
only son of the late Rev. John Huse Eastman, a Presbyterian clergyman, 
and the late Lucy King Eastman. He attended Pottsville, Pa., High 
School, and was graduated from Amherst College in 1904. In 1940 
he was elected to the Board of Trustees of Amherst. He received 
an LL.D. from his alma mater in 1926, and was honored by other in- 
stitutions of learning including Temple University (LL.D. 1934), Syra- 
euse University (LL.D. 1934), Oberlin College (LL.D. 1938), Dart- 
mouth College (LL.D. 1941), and the University of Michigan (LL.D. 
1942). He was a member of Psi Upsilon and Phi Beta Kappa fra- 
ternities. 

In 1905 he held the Amherst College fellowship at the South End 
House, Boston. From 1906 to 1913 he was secretary of the Public 
Franchise League of Boston. In 1914 he was counsel for the employes 
of various street railway companies in wage arbitration cases. In 
November of that year he was appointed by Governor David I. Walsh to 
membership on the Massachusetts Public Service Commission. In 1917 
he was reappointed by Governor Samuel W. McCall, and on the reor- 
ganization of that Commission in 1918, reducing its membership from 
five to three, he was appointed to membership in the reorganized Com- 
mission. On December 19, 1918, Mr. Eastman was appointed by Presi- 
dent Wilson as a member of the Interstate Commerce Commission for 
the unexpired term of Commissioner George W. Anderson, and at the 
expiration of that term, was reappointed by President Harding, Decem- 
ber 20, 1922 and again by President Hoover on December 17, 1929. He 
was reappointed in December, 1936 by President Roosevelt and again 
in 1943. In 1939, deviating from its yearly rotating plan, Mr. East- 
man was elected Chairman of the Commission for a three-year period. 

On December 23, 1941, President Roosevelt announced the creation 
of the Office of Defense Transportation and the appointment of Mr. 


—47U- 


_ 


Rastman, 

fastman 
gif to the 
jous occas 
Transpor' 
the year’s 
Mr. » 
Interstate 
sociation 
man who 
shall so 
Chapter, 
deeply 1 
attend tl 
fie Clubs 
sonal let 
to the re 
Sur 
loyalty 
Wheeler 
deepest 

















MARCH, 1944 471 





Rastman, then serving as chairman of the Commission, as Director. Mr. 
fastman thereupon relinquished the chairmanship and devoted him- 
wif to the development and problems of the ‘‘O. D. T.’’ Upon a prev- 
ious occasion of emergency, Mr. Eastman was appointed Coordinator of 
Transportation by President Roosevelt, serving in that capacity during 


Interstate Commerce Commission on February 17, 1944, when the As- 
weiation was privileged to express its esteem and affection for this 
man whom, individually and collectively, officially and personally, we 
shall so miss. The testimonial dinner sponsored by the Washington 
Chapter, at the Statler Hotel on that date was of a character that 
deeply moved the man we honored, and while he had become too ill to 
attend the Cleveland dinner given in his honor by the Associated Traf- 
fie Clubs of America a week later, the beautifully bound volume of per- 
snal letters prepared for that occasion, was a source of much pleasure 
to the recipient, who read them all as he lay in the hospital bed. 
Surviving Mr. Eastman is his sister, Miss Elizabeth Eastman whose 
loyalty and care of her brother were highly commended by both Senator 
Wheeler and Commissioner Aitchison at the testimonial Dinner. Our 
deepest sympathy is extended to her. 
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Principles of Rate Making Exemplified in . 0 

* roblem, 

General Rate Cases een 

e 

‘By ArTHUR VAN METER woblie ® 

Assistant General Solicitor, The Pennsylvania Railroad Company —— 

siderati 

say tha 

Part I the val 

these g 

More nonsense has been written and spoken in all seriousness in applied 

respect of the tests which regulatory bodies employ in determining the § followe 

reasonableness of the general level of rates which public utilities, in J gemons 

eluding railroads, may maintain than concerning almost any other mat yas thi 

ter of public interest. Admittedly, the problem is an almost insoluble J railroa 

one, but legislatures which frame the laws, utility commissions which § yithou 

administer, and courts which interpret them have done nothing to make & the lav 
it any simpler. tion.’” 

The most widely quoted and probably the most revered statement 66) 

of the rule by which regulatory bodies are to be governed in their regula 

statutory duty of fixing rates is that to be found in the opinion of the § peturn 

Supreme Court of the United States in Smyth v. Ames (also known as commé 
the Nebraska Rate Case), delivered by Justice Harlan on March 7, 1898, times 
169 U. S. 466, 18 S. Ct. 418. At page 434 of the latter report, Justice § jn the 
Harlan said: Maret 
‘We hold, however, that the basis of all caleulations as to the  ProPe 
reasonableness of rates to be charged by a corporation maintaining § ™°° 

a highway under legislative sanction must be the fair value of the const 
property being used by it for the convenience of the public. And, — 

in order to ascertain that value, the original cost of construction, retur 

the amount expended in permanent improvements, the amount and ee 
market value of its bonds and stock, the present as compared with 7 

the original cost of construction, the probable earning capacity of a su 

the property under particular rates prescribed by statute, and the — 
sum required to meet operating expenses, are all matters for con- _ 
sideration, and are to be given such weight as may be just and right puclen 

in each case. We do not say that there may not be other matters oh 

to be regarded in estimating the value of the property. What the § ™""“ 
company is entitled to ask is a fair return upon the value of that net 
which it employs for the public convenience. On the other hand, —_ 
what the public is entitled to demand is that no more be exacted vee 
from it for the use of a public highway than the services rendered —_ 

by it are reasonably worth * * *.’’ = 

* The views expressed are those of the writer and do not necessarily represent com 
those of this publication or of his company. (Parts II and III of this article will Cor 
appear in subsequent issues of the JOURNAL.) low 
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If one merely reads this opinion without applying it to a concrete 
problem, it seems to be thoroughly sound, common sense. Certainly 
eommon carriers, which are public servants, should be allowed to earn 
no more than a fair return upon the value of property devoted to the 
public service ; certainly the public should not be required to pay more 
for the service than it is reasonably worth. Again, the court is perfectly 
correct in setting forth some of the elements which must be given, con- 
sideration in determining value, and in further stating that ‘‘we do not 
say that there may not be other matters to be regarded in estimating 
the value of the property.’’ But when all is said and done, what do 
these glittering generalities mean? What is more, how are they to be 
applied to specific cases? The entire line of controversies which has 
followed and which at this late date is still being initiated, clearly 
demonstrates that the only question which the court actually settled 
was that a Nebraska statute, relating among other things to intrastate 
railroad rates, was void ‘‘as depriving the companies of their property 
without due process of law, and denying them the equal protection of 
the laws, contrary to the fourteenth amendment to the Federal Constitu- 
tion.’’ 

‘Fair return,’’ for example, is almost impossible to define. Some 
regulatory bodies have sought to confine it to the ‘‘prevailing rate of 
return’’; that is to say to the rate of return which money customarily 
commands in the market. On the other hand, legislatures have some- 
times defined it by statute. Thus, in the year 1920, Congress provided 
in the Transportation Act that, for the succeeding two-year period from 
March 1, 1920, 5144 percent should constitute a fair return on the rail 
properties covered by the Act, and that thereafter the Interstate Com- 
merce Commission should determine and fix, from time to time, what 
constituted such fair return. In response to this mandate, the Com- 
mission later did exercise this power, fixing 534 percent as the fair 
return which carriers in the aggregate might earn, but it, as well as 
Congress, has since discovered that it is one thing to determine what 
a public utility may fairly be entitled to; it is quite another to fix rates 
at such a level as will produce that return. In the years which have 
passed since this section of the Transportation Act, 1920, was enacted, 
there have been few, if any, carriers which have earned sums equal to 
or in excess of the statutory fair return, and these favored few are 
represented in the select circle for not many of the twenty odd years 
which have elapsed. Thus, between 1921 and 1942, both inclusive, the 
net railway operating income of the Pennsylvania Railroad system has 
exceeded 514 percent of its investment in road and equipment only once, 
namely, in the year 1929 when it reached 5.63 percent. Even in the 
exceptional year 1942, it was only 5.10 percent, and the average for the 
entire period of 22 years was but 3.46 percent. The Interstate Com- 
merce Commission would probably reach a different result, since its 
computation of return would be based upon the valuation which the 
Commission has made of the system properties, (a valuation somewhat 
lower than the book value) but even then the average return would 
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in that entire period of time has the income of the carriers, as a whole - . 
come within leaping distance of the fair return originally prescribe aealt 
by law. , 

It would, therefore, seem to be purely an academic question as ty — : 
whether or not the 51% percent set forth in the statute or the 534 percent - e 
later established by the Commission was a fair return on the property =" " 
of the railroads. ll 

It is, of course, to be understood at the outset that this 51% or 5% Fe 4 gee 
percent is not the fair return which the carriers are entitled to eam Wh es 
on the par value of their outstanding stock, but is the sum left after ‘ : 
payment of operating expenses, taxes and similar items out of which Sen 
interest on bonds, sinking funds and dividends on stock are to be paid. oS fon 
Thus, the dividend rate may have little or no relation to the fair retum a a 
which a carrier does or may earn, since it depends rather on the ratio pod . 
of funded debt to capital stock, the rate of interest which a company rp 
has been compelled to pay on its bonds, and ultimately the policy of the & ° Th 
company in paying or refusing to pay for permanent improvements out eval 
of earnings. Nevertheless, before discussing at any length the tests by rt val 
which the reasonableness of a system of railroad rates ought to be de- peda 
termined, it might be well to examine some of the elements which affect on 
the fixing of a ‘‘fair return.’’ thie dt 

First and foremost, of course, is the question of whether 514 or 5% po 
percent is to be an average return over a period of years, or is, in effect, and hi 
the maximum return to be received in any one year. In other words, dies 
if the carriers, as a whole, earn less than 514 percent in the year 1943, a 
or in a series of years running from 1939 to 1943, should they be per- a 
mitted to overcome this deficit by maintaining rates at a level which in sat") 
the years 1944, 1945 and 1946 will produce revenues higher than that ioe 
fixed as a fair return over a period of years? by pe 

A, careful perusal of the original statute embodying the definition ike 
of ‘‘fair return’’ indicates that it was not the intention of Congress to 1 
give the carriers this leeway. No direct offset was to be given to make Baste 
up for the lean years. If, however, an individual carrier should be in the I 
the happy predicament of earning more than 6 percent of the value of ralial 
its property, it was graciously permitted to keep one-half the ‘‘excess,” 
the other half to be paid into the treasury of the United States for the perm 
indirect benefit of its less fortunate brethren. sider 

Assuming, then, that the ‘‘fair return’’ prescribed by law or estab ory 
lished by the Commission was, in practice, in the nature of a maximum, an « 
there are several other considerations which have had a direct bearing part 


upon the determination of its validity. For instance, how did it com- 
pare with the returns received by commercial and industrial enterprises! 
Was it lower or higher, or was it about the same? Were there some 
kinds of private business in which income was on a lower plane, while 
in others it was incomparably higher? If so, what made such earnings 
high or low? If high, was the business monopolistic in character, or 
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were the risks greater? If low, was the competition keen, or were the 
chances of loss and liquidation slight? 

In the year 1920, rail transportation was, for all practical purposes, 
4 monopoly, and the competition between different systems, so keen in 
the half century between 1860 and 1910, had been reduced to a mere 
shadow of its former self. But this characteristic which, in unregulated 
industry, was one of the prime reasons for excessive earnings, gave to 
regulatory bodies their prime justification for strictly limiting the fair 
return to which carriers performing a public service were entitled. 
Furthermore, this monopolistic character was supposed to render rail- 
road securities more stable in value and the investments more attractive. 
Whether or not that assumption was sound, can best be answered by 
owners of railroad stocks and bonds of the present era. Certainly, New 
Haven, Wabash and Frisco stockholders will take little consolation in 
the fact that the Interstate Commerce Commission once decided that 
their companies were entitled to earn but 534 percent on the value of 
their properties, partly, at least, because of the non-speculative character 
of their securities ! 

The Commission is still required. by law to fix railroad rates at wal 
alevel as will give the carriers in the aggregate a ‘‘fair return’’ upon 
the value of the property which they employ ‘‘for the public conven- 
ience.’’ But it is no longer required to ascertain and fix what that fair 
return shall be. Whether or not the Commission had been relieved of 
this duty, the most important question would not have then and does 
not now relate to what constitutes a fair return. The vital element is 
and has always been: On what basis is the fair return to operate? In 
other words, if a public utility is entitled to earn 51%, 6 or any other 
percent on the value of its property, what is the value on which this 
percentage is to be approved? 

Let us then analyze the problem from the standpoint of Smyth v. 
Ames, supra. The court names six principal elements and then hedges 
by asserting that ‘‘we do not say that there may not be other matters 
to be given such weight as may be just and right in each case.’’ 

The first of these relates to ‘‘original cost.’’ In Advances in Rates- 
Eastern Case, 20 I. C. C. 243, decided February 22, 1911, at page 258 
the Interstate Commerce Commission held that this yardstick was un- 
reliable and uncertain. 

In the second place, the court listed ‘‘the amount expended in 
permanent improvements.’’ The Commission, in the case cited, con- 
sidered that, since 1888, the record of such expenditures was accurate 
and ‘‘it could determine whether or not the improvements were made 
out of earnings or out of the sale of stocks and bonds.’’ Prior to 1907, 
part of such expenditures had been charged to operating expenses. 
Continuing, the Commission said: 


‘Were it possible to determine the exact amount of money 
which has been put into these properties, the amount of return 
which has been paid up to the present time, the degree of prudence 


\ 








476 1. C. C. PRACTITIONERS’ JOURNAL 





— 


with which the property has been constructed and operated, cer. 
tainly the investment would furnish a very satisfactory basis for 
arriving at an equitable return. But these facts never can be 
determined with accuracy. We can not know even the actual amount 
of money which has gone into thesé enterprises from outside sources, 
nor the return which has been paid upon it, nor whether reasonable 


diligence was exercised in the investment or in subsequent manage. 
ment.’’ 


The third item listed by the court was ‘‘the amount and value of 
its bonds and stock.’’ To this, while agreeing with the court in the 
main, the Commission observes with considerable acumen (p. 259) : 


‘The market value depends largely upon the rate which has 
been charged, and to assume that the market value is a fair index 
of value for rate-making purposes is to assume that the rates 
charged have been, in the main, reasonable.’’ 


In other words, the value which is to determine the level of the 
rates held to be reasonable is in its turn dependent upon the level of the 
rates to be maintained. A better example of attempting to lift one’s 
self by one’s bootstraps could not be furnished. 

The fourth item enumerated by the court was ‘‘the present cost of 


reproduction.’” On page 260 of the report cited above, the Commission 
agreed that— 


**This is undoubtedly a factor of great importance in determin- 
ing the value of the railroads of this country, upon which earnings 
may be legitimately demanded.’’ 


It rejected this yardstick, however, since no physical valuations of 
the railroads as a whole had ever been made and Congress, though often 
adjured, had not given it authority to make such a valuation. Paren- 
thetically, as we all know, the Commission’s insistence finally bore fruit, 
and shortly after the disposition of this case, the great enterprise was 
undertaken. Subsequently, after many years of travail and tribulation, 
the task was finally completed. Yet, it is questionable today whether the 
vast sums expended were worth the effort. For the most part, the prices 
selected were those of June 30, 1916, with subsequent additions and 
betterments represented by actual expenditures. Thus, the cost of re- 
production new of any railroad today, as set forth in the records of the 
Commission, is not its value at 1943 prices, but at prices prevailing on 
June 30, 1916, plus additions and betterments since that date at prices 
prevailing in the year when such additions and betterments were made, 
less depreciation since the respective dates, figured on an arbitrary basis. 
The value of lands is not even that accurate, since no one knows what 
it would have cost the railroad to acquire such lands for its right of 
way, stations, etc., in the year 1916, if no railroad had then been in 
existence and the prevailing prices of real estate for other purposes in 
any other year bears no relation to the price a railroad might have been 
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compelled to pay when it actually built its road. The experience of the 
railroads and the Commission in this costly experiment has demonstrated 
oly that the cost of reproduction new is no more accurate a gauge of 
value than book value, investment or par value of stocks and bonds, and 
that the so-called ‘‘water’’ in railroad securities on which so many 
politicians have successfully launched their political craft, if it ever 
existed, has long since evaporated. The fact, therefore, that the Com- 
mission, in 1911, could not base findings of value in a rate case on the 
cost of reproduction new of the railroads would not now seem to be the 
great calamity that body professed to find it. 

Let us now return from this digression and resume the principal 
theme once more. The last two elements of value mentioned by the court 
were treated as a unit by the Commission. They were ‘‘the probable 
earning capacity of the property under particular rates prescribed by 
statute and the sum required to meet operating expenses.’’ The Com- 
mission claimed, at page 261 of its report, to have the necessary figures 
showing results for the past and the probable results of the application 
of the new rates proposed by the carriers to the traffic which it was 
expected would move. What neither the court nor the Commission 
seems to have realized, if their language is to be taken at face value, is 
that neither of those elements has any relevancy whatever in the de- 
termination of the value of railroad or any other similar property. We 
can only assume that the court doubtless meant, but did not say, that 
regulatory bodies must consider the effect which a certain system of rates 
would have on the value of the property, the rates of which were under 
regulation. This is a far ery from holding that the effect of rates or 
earnings is an element in the determination of value. 

As for the ‘‘sum required to meet operating expenses,’’ the phrase 
is utterly meaningless in connection with the determination of value. 
When one speaks of ‘‘fair return,’’ one means an income in excess of 
operating expenses. Consequently, it goes without saying that, in fixing 
rates, the Commission must not only see that they produce sufficient 
revenue for operating expenses, but for a great deal more. Further- 
more, in determining ‘‘the probable earning capacity under particular 
rates,’ the regulatory body necessarily takes into consideration ‘‘the 
operating expenses.’’ True, the ‘‘sum required to meet operating ex- 
penses’’ does, under certain conditions, vitally affect the market value 
of any property. If they prove to be higher than the operating rev- 
enues, then the enterprise, regardless of its possible usefulness to the 
public, has no value beyond the sum it will bring for junk. 

All the discussion to this point is parallel to our main thesis. We 
are not here concerned with the nature of the return to which the courts 
have held rail carriers are entitled, except to the extent that such find- 
ings have colored and circumscribed the decisions of the Interstate Com- 
merce Commission in general rate cases. As we have pointed out, the 
fundamental basis on which each decision rests is that it shall endeavor 
to furnish the carriers with ‘‘fair return’’ on the value of the property 
which they ‘‘employ for the public convenience.’’ In the case of wholly 
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private enterprises over which, up to the present time, government 
have sought to exercise little regulatory power, the determination of 
value is a simple matter. One merely ascertains the earning power an 
the risk, capitalizes these, and ignores the rest. Neither the cost of 
reproduction of the plant nor the investment of the stock and bond. 
holders has any significance. As every intelligent person well knows 
what a department store or automobile plant is worth depends upon 
what it can earn. This being the case, the greater part of the value of 
any successful business is frequently dependent entirely upon imponder. 
ables. The ‘‘57 Varieties’’; ‘‘His Masters Voice’’; ‘‘When Better Auto. 
mobiles are Built’’; ‘‘Has not Scratched Yet’’; ‘‘Guaranteed Forever”. 
and a host of other catch phrases are worth vastly more to their owners 
than all the funds invested in plant and equipment. In the case of rail. 
roads and other public utilities, these same elements of value are ignored, 
This does not mean that they do not exist. Railroads, like private cor. 
porations, do enjoy a certain measure of good will. They, too, may and 
do coin slogans which serve to keep them actively before the public. 
Mere location itself may determine whether they are to prosper or not, 
and such location may not be the result of accident, but of the deliberate 
foresight of their managers and owners. But since utilities, though 
privately owned, are devoted to the service of the public, since the 
policy of government is that rates for this service shall be based on the 
value of the properties devoted to the public and that this value shall 
not include increments for which its owners have not paid in eash, such 
elements, though always ‘‘given consideration’’ by the regulatory bodies, 
rarely, if ever, appear in the inventories making up the so-called ‘‘values 
for rate making purposes.’’ Only recently, in the case of the reorganiza- 
tion of bankrupt railroads, has earning power ever been taken into con- 
sideration, and even this is not an exception to the general rule, since 
the Interstate Commerce Commission merely based the capitalization of 
the new corporation, not the valwe of the property, on its prospective 
earnings. 

With this lengthy introduction, then, let us examine some of the 
principles which the Commission has utilized from time to time in de- 
ciding general rate eases. The first instance in which the Interstate 
Commerce Commission was called upon to pass upon a so-called ‘‘ general 
inerease’’ in rates was In the Matter of Proposed Advances in Freight 
Rates, 9 I. C. R. 382, decided April 1, 1903. Strictly speaking, this was 
not a general rate case, since the only rates involved were those on grain 
and grain products, packing house products, and dressed meats from the 
Mississippi River and the Atlantic Seaboard, and the rates on iron and 
steel articles. 

In determining the reasonableness of the increases, the CommissioD 
held that there were two questions which must be decided. ‘‘ First, is 
the rate reasonable estimated by the cost and value of the service, and 
as compared with other commodities; second, is it reasonable in the 
absolute, regarded more nearly as a tax laid upon the people who 
ultimately pay that rate?’’ (401). In giving primary consideration to 
the second question, the Commission observed (401) : 
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‘‘Every such inquiry involves the idea of some limit beyond 
which the capital invested in railways ought not to be allowed to 
tax other species of property. What is that limit, and how ean it be 
fixed ?”’ 


With slightly different makeup and a new costume, this is our old 
friend ‘‘fair return’’ on the ‘‘value of property employed for the public 
eonvenience.’’ Let us see, then, if the fair return and the elements of 
value set forth by the Commission differ in any substantial measure 
from those recognized by the Supreme Court, and how the Commission 
disposes of them. 

First, at pages 401-402 of the report, the Commission says: 


‘‘The government of the United States could probably borrow 
what money would be needed to buy or to build the railways of 
this country at from 21% to 3 percent. Ought the public to be taxed 
for the service rendered beyond this rate of interest ?’’ 


The Commission thought that it might. Since the government did 
not guarantee any rate of return on the money invested, private capital 
was compelled to assume all the hazard of the enterprise and for this it 
was entitled to a greater measure of return. 

In the second place, ‘‘the cost of reproducing railway property has 
been suggested as a basis upon which return should be allowed.’’ While 
accepting this as an aid in arriving at a just result, the Commission 
rejects it as an exclusive guide. In language which it and other regu- 
latory bodies might well have taken more to heart in later years, it 
pointed out that (402) : 


‘«* * * Many of our railways were built years ago, when the 
cost of construction was much greater than now. In the develop- 
ment of that industry they have been reconstructed and improved. 
The first outlay has perhaps been rendered practically worthless, and 
a railway honestly managed, never having paid excessive dividends, 
may actually represent today much more money than the present 
eost of building. Those who originally invested their money in 
this enterprise and have kept pace with the public necessities ought 
not to be required to bear the entire burden of this shrinkage. 

‘“Moreover, the value of a railway system does not depend upon 
the mere cost of its embankment or its equipment. It is rather a 
question of location, of connections, of terminal facilities, of enter- 
prises along its line; and shall nothing be allowed to the foresight 
and ability which have marked out and perfected that system?”’ 


Thirdly, ‘‘it is often urged that the money actually invested in a 
railway ought to furnish a basis upon which returns should be made, 
and this is at first thought a plausible suggestion and might in many 
eases be a reasonably just one.’’ Nevertheless, this yardstick was also 
rejected, because (402-403) : 
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‘In many eases it would not. It was said in argument before 
the Commission recently that the capitalization of the Mobile & 
Ohio Railway represented the actual money which had been invested 
in that property, and no more. This road was largely obliterated 
by the civil war, and was operated at great loss during that war, 
All this is now represented in its capital stock. Should the stock. 
holders of that railway company be indemnified for the loss of their 
property when almost every species of property in that section was 
destroyed. Where there is no question of war, or its devastations, 
the money actually paid into a railway property may represent all 
manner of waste and extravagance. Clearly the public ought not 
to pay this.’’ 


As a fourth element, ‘‘it is frequently claimed that a railroad 


should be allowed to earn upon the basis of its capitalization.’’ In 
repudiating this in toto, the Commission said at page 403: 


‘*Such a test as this is even worse than the last preceding, for 
while money actually invested in a railway property may represent 
disaster or extravagance, or even positive dishonesty, there are 
numerous cases where the capital stock of such company represents 
absolutely nothing whatever. The Erie Railway is capitalized at 
the present time for nearly $300,000 per mile. The Lake Shore & 
Michigan Southern Railway, which is in a way a parallel and com- 
peting line, and in every sense better in point of construction and 
equipment, is capitalized for about $100,000 per mile. These two 
roads both carry grain from Chicago to New York; the Lake Shore 
much more economically than the Erie; and the rate must be the 
same by both. Which capitalization shall govern ?’’ 


The Commission then discussed the ruling of the Supreme Court in 


Smyth v. Ames, supra, and pointed out on page 404 that— 


‘*It is plain’ that until there be fixed, either by legislative en- 
actment or judicial interpretation, some definite basis for the valua- 
tion of railroad property and some limit up to which that property 
shall be allowed to earn upon that valuation, there can be no exact 
determination of these questions. In the absence of such a standard 
the tribunal, whether court or commission, which is called upon to 
consider this matter can only upon the whole exercise its best judg- 
ment.”’ 


It then went on to say that— 


“*The precise question before the Commission in the present case 
seems to be this: We find a rate fixed by competition, sufficiently 
remunerative, and properly adjusted to other rates. Is there any- 
thing in the financial operations of these carriers which justifies an 
advance in that rate? Should the property invested in these rail- 
roads be allowed to lay a larger tax upon the general public when 
and largely because competitive conditions have been so far re- 
strained that it can?’’ 
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Having thus expressed the issue, the Commission proceeded to sum- 
marize the grounds urged by the carriers to justify the increases in rates 
which they had proposed. First and foremost, the carriers pointed out 
that the prices of nearly all commodities of. general consumption had 
materially risen, while freight rates had not advanced correspondingly, 
and they urge that this entitled them to higher rates. The Commission 
admitted that if freight carriage were to be treated as an article of 
merchandise, the carriers’ position was well founded. 


‘‘* * * Tt is not, however, properly so regarded. Transporta- 
tion by rail is a service of a quasi-public nature, not to be sold to 
the highest bidder, nor subject to the law of supply and demand. 
This sufficiently appears from the provisions of the Act regulating 
commerce, which requires the same rate to be charged all persons 
and enjoins the publication of that rate. 

‘Nor does the freight rate in fact rise and fall with the price 
of the commodities transported. Class rates between New York and 
Chicago have been exactly the same for the past 16 years, through 
periods of prosperity and depression, and the same is in the main 
true throughout all Official Classification territory’’ (405). 


Then on page 406: 


‘‘# * * Tn many instances freight rates are reduced because of 
business depression. To keep the factory in operation, the railway 
may find it necessary to transport its raw material, its coal, its oil, 
and even its finished product, at a reduced rate. Wherever such 
depression has caused a reduction in rate an advance may well 
follow the return of prosperity ; but no such rule should be applied 
to cases where the reduction was not due to that cause. 


Finally, the Commission went on record (406-407) : 


‘‘To the broader proposition, that railways should share in 
the general prosperity, we assent. Railway stocks and railway 
properties ought not to fluctuate in value like industrial stocks or 
industrial enterprises, and it is hardly probable that they will do 
so. The causes which have contributed to this in the past will not 
operate to the same extent in time to come. * * * Still, whatever 
may be true in the future, they have certainly suffered severely 
in the past and should be allowed to recuperate in this era of good 
times. But this does not necessarily mean that they are entitled 
to advance former rates, certainly not in those cases where the rate 
was not reduced owing to the financial depression.”’ 


A second reason cited by the carriers to justify: their proposed in- 
creases in rates was the heavy increase in operating expenses. The 
Commission conceded that the prices of almost all supplies used in 
railway construction and operation ‘‘advanced phenomenally from 1897 
to 1902,’’ but insisted that this condition was not permanent. If com- 
mercial prosperity were to continue, the further advance in prices would 
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be offset ‘‘by a corresponding or even greater increase in traffic.’”’ Qn 
the other hand, if traffic fell off, the prices of railway supplies would 
eventually decline. As to wages, the situation was otherwise. It was 
admitted that there had been marked increases beginning with 1902 and 
that others were in contemplation. Nevertheless, to determine whether 
this furnished justification for an advance in rates, the Commission 
felt that it ought to examine the financial showing of some of the prin- 
cipal lines. It, therefore, selected the income statements of two of the 
most important systems, namely, the New York Central and the Pennsyl- 
vania, for the year 1902, and, noting that some of the companies making 
up these systems refunded large amounts to shippers in the way of re. 
bates, some made expensive improvements and betterments, charging 
them to operating expenses, that most of the others expended large sums 
for the same purpose out of surplus, and that practically all were able 
to pay substantial sums in dividends, it held that such earnings in no 
respect indicated that rates should be advanced. It qualified this find- 
ing, however, by agreeing that— 


““They may be advanced, as in case of iron articles, where 
they have been depressed by commercial conditions. They may 
be advanced, as in ease of provisions, by the withdrawal of low 
export rates. They may be advanced enormously by maintaining 
the published rate, * * *’’ (425). 


These, it insists, do not constitute exceptions to the conclusion prev- 
iously announced. 

Having thus found that, on the basis of the earnings shown by these 
two great systems, no general increase in rates is justified, the Com- 
mission seemed suddenly to have realized that what is ‘‘sauce for the 
goose, may not always be sauce for the gander.’’ In other words, though 
rates may be at a maximum reasonable level for some carriers, at the 
same time they furnish very lean pickings for others in the same gen- 
eral territory. Is it fair to the latter, then, to base the level of their 
rates on the revenue needs of the more prosperous carriers? The Com- 
mission thought not; but it was equally positive that to fix rates at such 
a level as would provide a fair return on the properties of the least 
prosperous carriers would impose an exorbitant charge upon the public. 
In any case, it insisted that an analysis of the financial reports of the 
other carriers parties to the original proceedings in no respect limited 
the conclusions already reached. 

A third reason given by the carriers to justify a general increase 
in rates was the vast increase in traffic and the huge expenditures which 
were required for additions, betterments and expenses to meet the in- 
creased traffic. The Commission thought this a novel plea, since the 
greater density of traffic was originally urged as a reason for the main- 
tenance of lower rates. In any case, it observed that, for the most 
part, the required additions and betterments added to the capacity of 
the railroads, reduced operating expenses and provided the best sort 
of return on the investment. Instead of justifying an advance in rates, 
then, such outlays furnish a better reason why they should be reduced. 
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To this general rule, there were indeed exceptions. The building 
of new stations, the elevation of tracks into and through cities and the 
abolition of grade crossings add little or nothing to the earning capacity 
of the railroads. Yet, they do increase very largely the investment upon 
which dividends must be earned. The public, therefore, should bear a 
portion of the burden which this entails. Since, however, a statement 
of improvements of this character which had been made in the past or 
which might be necessary in the future was not furnished, the Com- 
mission was without definite information upon which to act. 

A fourth ground advanced by the carriers for increasing their 
rates was the increasing burden of taxation. The Commission admitted 
that such reasoning was valid since taxes do ordinarily constitute an 
outlay which decreases the net return of the companies. No exact fig- 
ures were introduced by any party to the record except the Michigan 
Central Railroad Company, however, and the subject was dismissed 
from further consideration. 

The final and perhaps the most telling reason given as to why the 
proposed rates were not unreasonable was that the traffic would bear 
them. Thus, at page 433 of the report, it is said that— 


‘<* * * One witness distinctly affirmed that no rate was un- 
reasonable under which traffic would move freely, and that since 
it was for the interest of the carriers to move traffic, there was no 
probability that these rates were unreasonable, or that unreasonable 
rates would ever be imposed.”’ 


To this the Commission rejoined (433-435) : 


‘‘This idea contains a half truth. With respect to some kinds 
of traffic the statement is correct. It is for the interest of the rail- 
way to create business upon its line, and in the legitimate pursuit 
of that interest it fosters industries by the making of rates which 
would not otherwise be put in, force. Such rates are applied to the 
opening of stone quarries, the mining of coal, the carrying of raw 
material to the factory, and’ even of the finished product from the 
factory. These rates do not always add much to the total con- 
sumption or to the total production, but rather determine at 
what point the commodity shall be produced; and when once the 
differentials between different markets of consumption and supply 
have been determined, as at present they generally are in this 
country, any general increase in rates would not correspondingly 
limit, or any general decline quicken, the total movement of traffic. 
Still, the tendency of low rates is to stimulate business and in case 
of many rates the self-interest of carriers may be safely relied upon 
to prevent unjust exaction. 

‘*On the other hand, there is much traffie in which the rate does 
not play a conspicuous part. Fur hats, for example, move at first 
class rates, and six dozen of these ready for shipment weigh, ap- 
proximately, 100 pounds. The cost of transporting that 100 pounds 
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from New York, where these hats are manufactured, to Chicago, js 
75 cents, or about 1 cent per hat. Evidently the number of hats 
worn in the city of Chicago would not be appreciably diminished 
if this freight rate were to be doubled. If such hats were manufae. 
tured both at New York and at Baltimore, and the rate from Ney 
York were to be increased, while that from Baltimore remained 
the same, this might shut up the New York factory; or, if the rate 
were too high, the establishment of a factory in Chicago might be 
induced ; although this would not be true in case of hats, since the 
raw material, which moves at the same rate, originates on the At 
lantic Seaboard. Probably the first class rate throughout all Of. 
ficial Classification territory could be advanced fifty per cent with. 
out appreciably reducing the volume of traffic. 

‘‘Nor is it alone with respect to high grade commodities that 
the volume of movement is not limited by an advance in the charge 
for carriage. During the year 1901 about fifty millions of tons of 
anthracite coal were produced and consumed in the United States 
If the price of that coal had been 25 cents per ton higher to the 
consumer than it actually was, this would not probably have very 
much reduced the amount of consumption, although an addition 
of that much per ton to the freight rate would have increased the 
net revenues of carriers over twelve million dollars; representing 
on a four per cent basis, if made permanent, three hundred million 
dollars of capital.’’ 


The carriers also pointed out the fact that there had been no 


general complaint against the advances and that this was an indication 
that they were not unreasonable. Said the Commission, at page 436: 


‘*This is another half truth. The rate which discriminates be- 
tween individuals or localities positively injures some person, and 
that person is very likely to make complaint ; sometimes he will even 
prosecute a complaint. The rate which is unreasonable in the sense 
that it is more than should be exacted for the service does not or- 
dinarily injure the middle man. The dealer cares very litt!e what 
rate he pays so long as his competitor is not more favorably treated. 
The unreasonableness is borne by the producer and the consumer, 
and the effect is so diffused as to be almost imperceptible. No one 
individual directly feels the injury, or is sufficiently interested to 
test the question by complaint.’’ 


Commission then found at page 439 that— 


““* * * since the reduction in the iron schedule was the result 
of commercial conditions, that rate may have been properly in- 
creased, owing to the subsequent change in these conditions; that 
the increase of the rate on packing-house products by withdrawing 
the lower export rate is not properly an advance; and that the 
advance of the dressed meat rate to 45 cents ought not to be 
eriticized under the peculiar circumstances surrounding that traffic. 
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Pago, is But we are of the opinion that the advance in the domestic rate on 
of hats grain and grain products, being an advance over the highest pub- 
Inished lished rate in effect for most of the four years previous and a great 
anufac. advance over actual rates received for the last fifteen vears, is not. 
m Ney for the reasons set forth, justified.’’ 

mained 

he rate This, first of all the Commission’s decisions relating to general rate 


ight be increases, as we have seen, abounds in painstaking analysis and astute 
ice the @ reasoning. Its appraisal of the ruling laid down by the Supreme Court 
he At. @ in Smyth v. Ames, supra, and its treatment of the grounds urged by the 
all Of. carriers to justify their advance in rates, are models for future gen- 
t with. @ erations of administrative officials. But, after due tribute has thus 
been paid, it must be pointed out that the effect of this decision on future 
3 that & rate making policy is exactly nil. The Commission set forth and care- 
charge § fully assessed the value of the various standards, which should be used 
ons of @ in determining a reasonable level of rates, and then disregarded them 
States all in reaching its findings. Like the ball-carrier in a football game, 
to the § having safely passed the line of scrimmage, the Commission deserted its 
e very § interference and sped unprotected toward the goal. Ruling that, on the 
dition § basis of the earnings of the two largest and most prosperous systems 
ed the & fora single vear, the railroads involved were not entitled to an increase 
enting in rates, it proceeded to approve all the advances which had been pro- 
nillion § posed except those on grain and grain products. It would, apparently. 
have approved those increases also, were it not for testimony in the 
record indicating that the carriers had not hitherto collected the pub- 
*n nO & lished rates and were not likely to do so in the future. 
cation Obviously, then, the conclusion; to be reached at this stage is that, 
36 : in rate cases, it is a simple matter to present a feasible and plausible 
es be. § theory, but when an administrative body is confronted with .a situation 
which requires prompt action, theory goes out the window and a solution 





, and : “ : . : 

‘even § Which more or less fits the particular emergency is speedily arrived at. 
sense § At examination of the later decisions of the Commission fully bears out 
ot or. & this assumption. 

what 

mon GLANCY BILL TO CERTIFY TRAFFIC MANAGERS 

) one According to word received recently the Glancy Bill to Certify 


ed to Traffic Managers, introduced in the New York State Legislature as No. 
509, Int. 496, on January 25, 1943, has been killed in Committee. 
(See: pp. 414-15, February JouRNAL. ) 
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Private Carriage by Motor Vehicle Under 
Federal Regulation 


By Max GorENSTEIN* 


The growth and development of motor transportation as a vital 
factor in our National transport system made it increasingly clear that 
some control would have to be established both over motor carriers op. 
erating for hire and over such carriers whose operations were private 
and conducted as incidental to their own business. It is interesting to 
note that by the vear 1932, sixty-five percent of the Nation’s truck op. 
erators were private carriers whereas fifteen percent of these truck op- 
erators were common carriers, and twenty percent, contract carriers,’ 

Under the Motor Carrier Act. 1935, now Part II of the Interstate 
Commerce Act,? carriers have been divided into three classes: common; 
contract; and private. According to the statutory definitions of the 
Act, a common carrier® is one which holds itself out to transport for the 
general public passengers or freight; a contract carrier* confines itself 
to transporting passengers or freight under individual or special agree- 
ments; and a private carrier® is one which hauls goods either as owner, 
lessee, or bailee thereof, or in the course of conducting a commercial or 
industrial enterprise. Part II does not provide for the regulation of the 
private carriage of passengers. The statutory definition of a common 
earrier follows the conception of that form of carriage evolved through 
the centuries under the common law. The statutory definitions of a 
private and a contract carrier, on the other hand, correspond to the 
old common-law designation of ‘‘private’’ carriage.® , 

In this discussion of Federal regulation of private carriers by motor 
vehicle, it is pertinent to mention two United States Supreme Court 
decisions rendered in connection with state control of private carriage 
which bear on the subject at hand. First, is the case of Michigan Public 
Utilities Commission v. Duke wherein the Supreme Court declared :7 


‘Moreover, it is beyond the power of the state by legislative fiat 
to convert property used exclusively in the business of a private 
carrier into a public utility, or to make the owner a public carrier, 
for that would be taking property for public use without just 





* Note: Mr. Gorenstein was the winner of the prize awarded by the Association 
in 1942 for the best paper on “The Place and Function of a Coniract Carrier in a 
National Transportation System.” 

1 Coordination of Motor Transportation, 182 1. C. C. 273 (1932), at p. 377. 

2 Motor Carrier Act, 1935, superseded by Part I!, Interstate Commerce Act in 
accordance with amendment in Transportation Act of 1940. 

3 Section 203 (a) (14), Part II. 

4Section 203 (a) (15), Part II. 

5Section 203 (a) (17), Part II. 

81. C. C. Practitioners’ Journal (Nov. 1942), 107, The Place and Function of a 
Contract Carrier in a National Transportation System, at p. 108, by Max Goren- 
stein. 

T Michigan Public Utilities Commission v. Duke, 266 U. S. 570 (1925), at p. 577; 
69 L. ed. 445, at p. 450 
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compensation, which no state can do consistently with the due pro- 
cess of law clause of the 14th amendment.”’ 


Having established the principle in the foregoing decision that a state 
could not by legislative command convert a private (and contract) car- 
. vita] @ tier into a common earrier, the Supreme Court reaffirmed the principle 


r that yin Frost v. California Railroad Commisston® and then in that proceed- . 
TS Op- ing went a step farther, holding that the same result—the conversion 
srivate jg of one form of carriage into the other—might not be brought about by 


ing to § offering to exchange a privilege, namely, the use of the public roads, 


ck op. for compliance with an unconstitutional requirement. That the fram- 
ck op. § &s of the Federal statute for the regulation of motor transportation 
ars, were mindful of this principle one may be certain.° 

rstate To obtain a clearer understanding of the subject under discussion, 


nmon: @ it becomes necessary to turn the clock back and consider several rail- 
of the Toad cases which led to the establishment of a precedent later used as 
or the 2 basis in the regulation of private motor carriage by the Federal Gov- 
itself | ernment. 
agree. The first such case was that of Haddock v. Delaware L. & W. R. Co.” 
wner, @ Wherein John C. Haddock, owner of anthracite coal mines in Plymouth 
ial or § ad Luzerne in the County of Luzerne, Pennsylvania, brought a com- 
of the @ Plaint before the Interstate Commerce Commission to the effect that 
mmon fy the Delaware, Lackawanna & Western Railroad Co., was, among other 
rough things, giving to itself as a shipper of anthracite coal an unreasonable 
of a @ preference and advantage as to rates on shipment through Buffalo to 
o the @ Points north and west of the coal mines. The complainant charged that 
: such practices were contrary to the provisions of the Interstate Com- 
motor @ merce Act. Prior to the passage of the Act, the contending parties had 
Court @ made a written agreement, providing for the shipment of coal by Had- 
riage § ‘ock over the lines of the Delaware, Lackawanna & Western Railroad 
ublic | ©0., to different points. One stipulation was that Haddock should ship 
d:? all of his coal mined in a given amount, annually, between his coal fields 
in Pennsylvania over the lines of the defendant carrier via Buffalo to 
e fiat the northern and western points at the carrier’s lawfully published 
‘vate rates. But the complainant averred that the railroad was defeating the 
rier, effect of the published rates on anthracite coal by selling such coal at 
Just a price that did not cover the cost of mining or purchasing same and 
‘ation transporting it to market, being able to offset the losses suffered as 
a shipper of coal by the charges ‘‘received’’ as the carrier thereof. The 
outeome was, Haddock charged, that he and his fellow mine owners were 
unable to compete on equal terms with the railroad as miners and deal- 





ct in ers and were compelled because of these circumstances to sell most of 
their coal to the respondent carrier with the result that the railroad had 
come to monopolize the mine holdings of and the dealings in coal along 
of a 8 Frost v. California Railroad Commission, 271 U. S. 583 (1926), at p. 593; 70 L. 


oren- ed. 1101 at pp. 1104, 1105. 
a 9N.S. Craig Contract Carrier Application, 28 M. C. C. 629 (1941), at p. 630. 

57; 10 Haddock v. Delaware L. & W. R. Co., 3 Inter S. 302; 4 1. C. C. Rep. 296 
(1890): (a) 3 Inter S. 312; 4 1. C. C. Rep. 321. 
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its line. The complainant charged further that this situation wa 
nationwide and that the railroads consequently controlled three-fourths 
of the coal mining in the country. 

After expressing agreement with the soundness of the complainant’; 
contention that the respondent rail carrier might not discriminate jy 
its own favor and that such discrimination would be in contravention of 
the Interstate Commerce Act, the Commission proceeded to point out 
that the defendant had, in all probability, become a carrier for the 
purpose of serving itself as owner and shipper of coal and that its sery. 
ices to the public were offered with a view to obtaining additional 
revenue and thus lessen its operating expenses. Therefore, it became 
a more difficult matter, the Commission indicated, of establishing the 
existence of undue partiality to itself, as opposed to other shippers, than 
would be the case if the issue were one of undue partiality on the part 
of the carrier toward any third parties who were shippers only. View. 
ing the complexity of the situation, the Commission said :™ 


**The question, then, as between the complainant and the re- 
spondent in thjs case should rather be called a question of reason- 
able rates than a question of unjust discrimination, for the reason 
that, as already shown, there is, from the very nature of the case 
and because of the situation—the respondent being both carrier 
and shipper—a situation that we must now assume we can in no 
wise change or alter, an absolute impossibility of applying any 
definite rule whereby unjust discrimination can be determined.”’ 


With these words the Commission denied the respondent’s petition to 
dismiss the complaint, confining the scope of the proceeding to the de 
termination of the reasonableness of the rates assessed by the railroad 
on coal from the coal fields in question through Buffalo to points north 
and west. 

A case similar to the foregoing was that of Core Bros. & Co. v. Le- 
high Valley R. Co.,'* wherein Coxe Brothers & Company, miners and 
shippers of coal in the Lehigh coal region of Pennsylvania brought 
charges before the Interstate Commerce Commission, alleging in part 
that the Lehigh Valley Railroad Company was giving undue preference 
to the Lehigh Valley Coal Company by accepting less for the trans- 
portation of anthracite coal from that company than it accepted from 
the complainant. The circumstances were different in this case from 
those presented in the Haddock Case, supra, only to the extent that in 
the proceeding now under discussion, the respondent carrier had not 
granted favors to itself as such, but rather had shown preference to the 
Lehigh Valley Coal Company, in which it owned the capital stock, 
property, and franchises. Both companies, furthermore, were controlled 
by the same officers. Here again the record showed that from time to 
time the Lehigh Valley Coal Company in competition with the com- 


11 See Note 10(a). cag 
12 Coxe Bros. & Co. v. The Lehigh Valley R. Co., 3 Inter S. 460; 4 1. C.C. 
Rep. 535 (1891): (a) 3 Inter S. 474; 41. C. C. Rep. 569. 





—_—_—_—_ 


plainan 
cover t 
of the 
road, a 
the los: 
the res 
Compa 
percen 
shippe 
benefit 
constit 
tion @ 
carrie! 
effects 
missic 
































































MARCH, 1944 489 


ee, 








On was plainant and other miners sold coal at a price that was not enough to 
fourths § cover the cost of mining, purchasing, and transporting over the lines 
, of the respondent carrier. The Commission pointed out that the rail- 
inant’s # road, although receiving its published rate, had in effect itself absorbed 
nate in # the losses of the subsidiary mining company. To make matters worse, 
tion of the respondent had lent sums of money to the Lehigh Valley Coal 
int out # Company, receiving no interest thereon and on which interest at five 
for the percent would amount to more than ten cents on every ton of coal 
's serv. # shipped by that coal company over the lines of the railroad. Such 
litional HH penefits, since they were not granted to other shippers of coal, also 
became MH constituted, it was held, an undue preference and unjust discrimina- 
ng the # tion and were not in any wise justified by the fact that the respondent 
s, than § carrier had a corporate interest in the coal company. Discussing the 
e part B effects of the then prevailing rise in transportation rates, the Com- 
View- BF mission stated :18 


‘“Where the carrier is both carrier and producer or operator, as 


the re. is true of some of the railroad companies, which in their own cor- 
"eason- porate name are miners, buyers and sellers as well as carriers of 
reason anthracite, it matters little so far as relates to its gains and profits 
e case how much such a carrier charges itself for carrying its own coal. 
arrier Nor is it essential to the pecuniary interest of the Lehigh Valley 
im no Railroad Company whether it charges its coal company as a miner 
z any and shipper very high or very low transportation rates, entitled 
d.”” as the Railroad Company is to the earnings of both. The case 


is different with the complainants, who have only so much of the 


ion to : s ’ - 

ne de market price as remains after paying for transportation, and suffer 
‘road the loss of any excessive charges. Besides being competitors, as 
north they are, for the same markets, any excessive charges made or 


burdens imposed on complainants, and not made and imposed on 
; — } 

v. Le said coal company, give it unlawful preference and subject com- 
4 plainants to the unreasonable disadvantage of paying more to reach 





= a common market from the same places of production.’’ 
part § Thus it was established that the Lehigh Valley Railroad Company 
rence through its subsidiary coal company was in a position, because of its 
Tans- advantageous position, to drive all competitive miners of and dealers 
from in coal from the market and gain control of the industry as it was 
from doing. The Commission, at the same time, was without power to forbid, 
at in or bring about the elimination of, such monopolistic developments. 
1 not It was, of course, empowered to consider and act upon the reasonable- 
o the ness of any rate on file by the carrier. It found accordingly the 
tock, disputed rate on coal from the complainant’s mines east to Perth Am- 
olled boy excessive and, therefore, unreasonable. A reasonable rate was pre- 
ne to scribed by the Commission. 
com- In 1896, as the result of an informal complaint, the Interstate Com- 
merce Commission held an investigation of alleged unlawful practices 
C. % 


13See Note 12(a). 
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by certain rail carriers operating from and to points in the Midwest 
in connection with the transportation of grain. These carriers, on 
of which was the Chicago Great Western Railway Company, were re. 
quested to file answers and appear at a hearing before the Commission 
in Chicago. It developed that the Chicago Great Western Railway Con. 
pany had devised a method of obtaining the greater part of the busines 
of hauling grain between Kansas City and Chicago through the instrv. 
mentality of the Iowa Development Company, a corporation formerly 
organized by the carrier for the purpose of holding certain lands be. 
longing to it. Not only did the railroad control the capital stovk of 
the subsidiary organization, but in common with the latter organization 
was under the management of officials who were one and the same. In 
order to obtain control of the traffic on grain from Kansas City, Mis. 
souri to Chicago, Illinois, the Chicago Great Western Railway Company, 
through its president, conceived the following device: A business house 
in Chicago, the Anglo American Provision Company, dealing in grain 
and provisions, was employed to purchase grain upon, the Kansas City 
market and ship it, through an agent acting as consignor, over the lines 
of the railway company, to itself acting as consignee, in Chicago, where 
it was sold on the market at the prevailing price. With the money thus 
received the consignee would pay for the grain by making good a draft 
drawn upon it by the consignor, and then after deducting its own com. 
mission would turn the balance over to the Iowa Development Company. 
The rail carrier received its freight charges not by cash payments, but 
by drafts drawn by the Anglo-American Company on the Development 
Company. According to the records there had been no cash settlements 
between the Development Company and the respondent carrier in con- 
nection with these freight charges until the start of this investigation 
by the Commission. For the period that followed the investigation, it 
was shown that the difference between the sum of money due by the 
Development Company to the respondent carrier for freight charges and 
the moneys received by the former from the Anglo-American Company 
amounted to $15,000, a sum, which it borrowed to pay the railroad. 
The Commission pointed out that in view of the exclusive control exer- 
eised by the rail carrier over the Development Company, the grain op- 
erations and the losses suffered thereon were in effect those of the 
railroad ; the rate which the carrier received for hauling its own grain 
was equal to the profit realized in the dealing in grain. The Commis 
sion held, therefore, that since the railroad was as much subject to the 
provisions of the Act in carrying for itself as it was in carrying for 
others, these transactions were in violation of Sections 6, 2, and 3 there- 
of. In reaching this conclusion, the Commission made the follewing 
comparative statement :'® 


‘*In this holding, we are not unmindful of what the Commission 
has said in Haddock v. Delaware, L. & W. R. Co., 4 1. C. C. Rep. 





14Grain Rates of Chicago Great Western Ry. Co., 7 \nters. Com. 33 (1897); 
(a) at pp. 38, 39. 
15 See Note 14(a). 
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296, 3 Inters. Com. Rep. 302, and Coxe Bros. & Co. v. Lehigh Valley 
R. Co., 4 I. C. C. Rep. 535, 3 Inters. Com. Rep. 460. These cases 
are in no respect similar to this. In both the common carrier was 
also the owner of extensive coal fields, and indeed it had become a 
common carrier largely for the purpose of transporting the prod- 
uct of those mines to market. This state of things existed before 
the passage of the Act, and had no reference to the Act. Unless 
the carrier was permitted to transport its coal, the result would be 
in effect the confiscation of its property, and to order it to charge 
itself with a particular rate would merely result in a matter of 
bookkeeping. Under these circumstances it, was held that the only 
remedy was to inquire whether the rate charged the complainant 
was a reasonable one. In the case under consideration the grain was 
not property which the carrier had purchased for use in or about its 
business or with a view to its ownership, but was property which 
it had bought for the express purpose of securing the right to trans- 
port it, and thus evade the law which would have applied to its 
transportation had it been owned by any other party. In those 
eases there was a permanent condition which must be met; in this 
a temporary unlawful practice which should be stopped. We he- 
lieve that the powers of the Commission are adequate to that end 
and they should be exercised.’’ 


The Commission thereupon forbade the defendant carrier from con- 
tinuing the practice of buying and selling grain at a loss in order to ob- 
tain the transportation thereon. 

It becomes pertinent at this point, as it were, to cross the sea to 
England, to consider the decision rendered by Vice Chancellor Kinders- 
ley in The Attorney General v. The Great Northern Railway Company® 
—a decision which has cast its shadow on American judicial thought. 
In this ease the Great Northern Railway Company, hauling coal from 
the mines in Yorkshire, Durham, and Neweastle to London and inter- 
mediate points conceived the scheme of becoming a merchant in coal 
through the device of arranging with various mine owners to accept the 
appointment of a third person ostensibly to act as agent in the sale 
of coal for these mine owners, but actually to represent the respondent 
carrier for that purpose. The Vice Chancellor held that the act of 
Parliament, providing for the granting of charters to railways, by im- 
plication forbade such railways from acting both as carriers of and 
dealers in freight and that such dual activity was illegal. Discussing the 
effect on the public of allowing a railway to continue as carrier of and 
dealer in coal, the Vice Chancellor declared :1* 


‘‘now let us consider for a moment why the law has laid down 
the principle that a company established by act of parliament, and 
incorporated for the purpose of carrying on the business of a rail- 





16 The Attorney General v. The Great Northern Railway Company, 29 Law Jour- 
nal (N. S. Equity) 794 (1860); (a) at pp. 798, 799. 
17See Note 16(a). 
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way company—why is it that the law has established the proposi- 
tion that there is a prohibition against their ever dealing with 
other matters? For this simple reason, that these large companies, 
joint-stock companies generally, for whatever purpose established, 
and more particularly railway companies, are armed with powers of 
raising and possessing large sums of money—large amounts of 
property—and if they were to apply that money, or that prop. 
erty, to purposes other than those for which they were constituted, 
they might very much injure the interests of the public in various 
ways. I think it is hardly possible to imagine a mode in which it 
would be more detrimental to the interests of the public—it is 
hardly possible to illustrate the proposition by a case more apposite 
—than the case now in question. Here we find this company, hav- 
ing the traffic from the north of England, where the great coal- 
fields are (at least some of the principal coalfields), supplying the 
country with coal, or capable of supplying it; this company buys 
the coal, which gives to the company an interest in checking, as 
much as possible, those who will not deal with them; and it is quite 
clear that it is possible, by the mode in which this company may 
(I will not say has)—but by the mode in which this company may 
exercise such powers as either it has or assumes to have—this 
company may get into their hands the traffic, that is, the dealing 
in all the coal in the large districts supplying coal to the country. 
They have to a considerable extent done so, and there is no reason 
why it should not go on progressing. I observe that in the eight 
years from 1852 to 1857 inclusive, the amount of their coal busi- 
ness has increased from 73,000 tons to 794,000 tons; and there is 
no reason, as the affidavits show, why they should not—there is 
great danger that they may—get into their hands the entire busi- 
ness in the coal of all that district of country. If they can do that 
with regard to coal, what is to prevent their doing it with regard 
to every species of agricultural produce all along the line? Why 
should they not become purchasers of corn, of all kinds of beasts, 
and of sheep, and every species of agricultural produce, and be- 
come great dealers in the supply of edibles to the markets of Lon- 
don; and why not every other species of commodity that is produced 
in every part of the country from which or to which their railway 
runs? I do not know where it is to stop, if the argument on the 
part of the company is to prevail. There is, therefore, great detri- 
ment to the interests of the public, for this reason, taking merely 
the article of coal.’’ 


The last and most important of the rail cases here under consider- 
ation was the proceeding in New York, New Haven and Hartford Rail- 
road Company v. Interstate Commerce Commission'® which was an ap- 





18 New York, New Haven & Hartford Railroad Co. v. Interstate Commerce 
Commission, 200 U. S. 361; 50 L. ed. 515 (1906): (a) 200 U. S. 390, 391; 50 L. ed. 
521: (b) 200 U. S. 391, 392; 50 L. ed. 521: (c) 200 U. S. 395: 50 L. ed. 523: (d) 200 
U. S. 392, 393: 50 L. ed. 521, 522. 
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peal by the New York, New Haven and Hartford Railroad Company 
from a decision by the United States Circuit Court for the Western Dis- 
trict of Virginia. The Chesapeake and Ohio Railway Company had 
been engaged in carrying coal in interstate commerce from the Kanawha 
District of West Virginia to Newport News, Virginia for further trans- 
portation by ocean carriage to Connecticut and final delivery to the New 
York, New Haven and Hartford Railroad Company in that state. The 
coal had been sold by the Chesapeake and Ohio to the New Haven (as 
these parties shall henceforth be called) at a price insufficient to allow 
the former to realize its published rate, after deducting the cost of the 
coal and the attendant sea-borne traffic charges. The Chesapeake and 
Ohio justified this situation on two grounds: first, that if it had suffered 
any loss it was as a dealer in coal rather than as a carrier thereof ; sec- 
ond, that. it had in effect received more than appeared to be the case, 
since the delivery of coal at the price in dispute was performed under 
an oral contract to satisfy a claim of the New Haven, arising under a 
previously written contract between the two rail carriers. The Supreme 
Court confirmed the judgment, however, of the lower court in ruling that 
the price provided for under both agreements was inadequate to cover 
the cost of purchase, the cost of ocean transportation, and the Chesa- 
peake and Ohio’s published rate. The issue before the Supreme Court 
was worded by that judicial body in the following words :!® 


‘‘The question, therefore, to be decided is this: Has a carrier 
engaged in interstate commerce the power to contract to sell and 
transport in completion of the contract the commodity sold, when 
the price stipulated in the contract does not pay the cost of pur- 
chase, the cost of delivery and the published freight rates?’’ 


Pointing out that the primary purpose of the Act was to assure equal 
treatment as to rates and do away with unjust discrimination and un- 
due favoritism, the Court asked :*” 


‘‘Now, in view of the positive command of the second section of 
the act, that no departure from the published rate shall be made, 
‘directly or indirectly,’ how can it in reason be held that a carrier 
may take itself from out the statute in every case by simply elect- 
ing to be a dealer and transport a commodity in that character?’’ 


Thus was established the cardinal principle, which would later be car- 
ried over in the regulation of private carriage by motor vehicle, to the 
effect that a carrier serving the public might not evade its duties as 
such by the transportation of property as the owner thereof. For the 
power to exercise such evasion ‘‘would cause the statute to fructify 
the growth of the wrongs which it was intended to extirpate.’”*4 


‘‘Now if, by the mere fact of purchasing and selling merchandise 
to be transported, a carrier is endowed with the power of disre- 





19See Note 18(a). 
20 See Note 18(b). 
21See Note 18(c). 
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garding the published rate, it becomes apparent that the carrier 
possesses the right to treat the owners of like commodities by en- 
tirely different rules. That is to say, the existence of such a power 
in its essence would enable a carrier, if it chose to do so, to select 
the favored persons from whom he would buy and the favored per. 
sons to whom he would sell, thus giving such persons an advantage 
over every other, and leading to monopolization in the hands of 
such persons of all the products as to which the carrier chose to deal, 
Indeed the inevitable result of the possession of such a right by a 
carrier would be to enable it, if it chose to exercise the power, to 
concentrate in its own hands the products which were held for ship- 
ment along its line, and make it therefore, the sole purchaser thereof 
and the sole seller at the place where the products were to be market. 
ed; in other words, to create an absolute monopoly. To illustrate: 
If a carrier may by becoming a dealer buy property for trans. 
portation to a market and eliminate the cost of transportation to 
such market, a faculty possessed by no other owner of the com- 
modity, it must result that the carrier would be in a position where 
no other person could ship the commodity on equal terms with the 
earrier in its capacity of dealer. No other person owning the com- 
modity being thus able to ship on equal terms, it would result that 
the owners of such commodity would not be able to ship, but would 
be compelled to sell to the carrier. And as by the departure from 
the tariff rates the person to whom the carrier might elect to sell 
would be able to buy at a price less than any other person could 
sell for, it would follow that such person so selected by the carrier 
would have a monopoly in the market to which the goods were 
transported. And that the result arising from an admission of the 
asserted power of the carrier as dealer to disregard the published 
rates conduces immediately and not merely remotely to the produe- 
tion of the injurious results stated, is not only demonstrated by the 
very nature of things, but is established to be the case by the facts 
indisputably shown on this record.’’ 


The Court thus showed that not only the New Haven would gain, as it 
had gained, undue control of the dealings in coal, a development dem- 
onstrated in the case of The Attorney General v. The Great Northern 
Railway Company, supra,” but that also persons to whom it chose to sell, 
would in view of the favor conferred upon them, be in a position to 
enjoy a monopolistic advantage over their competitors. 

The Supreme Court decided that the Chesapeake and Ohio lacked 
the power to sell and transport coal in fulfillment of its contract when 
the price stipulated was not enough to pay the cost of purchase, the 
eost of delivery, and its published rate. 

To prevent the recurrence of the monopolistic evils that developed 
when railroads became dealers in the commodities which they carried 
for the public, Congress amended, effective May 1, 1908, Part I of the 


22 See Note 18(d). 
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carrier Interstate , Commerce Act, forbidding, except as otherwise indicated, 
by ep. such practices.° = Soak as 
The passage of the Motor Carrier Act, 1935,** placed before the 


Power “aba ; “a 

select Interstate Commerce Commission the immense task of determining the 

d_per- status of thousands of motor carriers who had been, in bona fide oper- 

antage ation on the ‘‘grandfather’’ dates—June 1, 1935 and July 1, 1935, for 
i=) 


. : 25 2 . .. . 
nds of eommon and contract carriers respectively.2°. The Act provided also 


o deal, @ for the filing of applications by ‘‘interim”’ carriers, that is those who 
t by a had started their operations between the ‘‘grandfather ’ dates and the 
rer, to date, October 15, 1935, on which the sections containing such provisions 
r ship. became effective. being allowed to continue such operations until the 


hereof Commission had otherwise ordered.2® The Commission was further em- 


arket. powered to consider new applications for permission to engage in in- 

trate - terstate or foreign commerce as common or contract carriers. A new 
trans- common-carrier application called for the granting of a certificate to be 

ion to awarded if the applicant could show that it was fit, willing, and able 
com- and that the present or future public convenience and necessity required 
where its service ;27 a new contract-carrier application necessitated a showing 

th the that the applicant was fit, willing, and able and that its proposed oper- 

- com- ation was consistent with the public interest and the National Transpor- 

t that tation Policy declared in the Act.?8 

would Although this discussion concerns itself with private carriage, it 
from is advisable to give the definitions of the three forms of carriage— 
0 sell common, contract, and private—as found in Part II of the Interstate 
eould Commerce Act in keeping with the basic principle of statutory inter- 

arrier pretation that the statute as a whole, and not merely a part thereof, must 
were be given consideration. The definitions follow: 

f the 

ished Common Carrier :°— 

odue- : saa 

y the “‘The term ‘common carrier by motor vehicle’ means any person 
facts which holds itself out to the general public to engage in the transpor- 


tation by motor vehicle in interstate or foreign commerce of passengers 
or property or any class or classes thereof for compensation, whether over 


as it regular or irregular routes, except transportation by motor vehicle by 
dem- an express company to the extent that such transportation has heretofore 
thern been subject to Part I, to which extent such transportation shall con- 
) sell, tinue to be considered to be and shall be regulated as transportation 


nm to subject to Part I.’’ 





eked 23 Section | (8), Part 1. 
vhen 24See Note 2. ' ; 
25 Sections 206 (a) and 209 (a) contain “grandfather” provisions with regard 


_ the to common and contract carriers respectively. 

26 Sections 206 (b) and 209 (a) stipulate for common and contract “interim” 
oped carriers respectively. Under the foregoing sections, such carriers were permitted to 
ried operate for a period of 120 days within which period they had to file applications for 
the operating authority. 


27 Section 207 (a). 
28 Section 209 (b). 
29 Section 203 (a) (14). 
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Contract Carrier °°— 


“The term ‘contract carrier by motor vehicle’ means any person 
which, under individual contracts or agreements, engages in the trans- 
portation (other than transportation referred to in paragraph (14) and 
the exception therein) by motor vehicle of passengers or property in in- 
terstate or foreign commerce for compensation. ”’ 


Private Carrier :— 


“‘The term ‘private carrier of property by motor vehicle’ means any 
person not included in the terms ‘common carrier by motor vehicle’ or 
‘eontract carrier by motor vehicle,’ who or which transports in interstate 
or foreign commerce by motor vehicle property of which such person 
is the owner, lessee, or bailee, when such transportation is for the pur- 
pose of sale, lease, rent, or bailment, or in furtherance of any commercial 
enterprise. ’’ 


As the Commission proceeded with its work of carrying out the 
Congressional mandate to regulate motor trucks and busses, it laid down 
a series of decisions which together helped establish the nature of pri- 
vate carriage by motor vehicle as defined in the Fedetal statute. The 
first significant case was that of 7. J. McBroom Contract Carrier Appli- 
cation®? wherein the applicant sought a permit to continue operations 
as a contract carrier of cheese for Armour & Company and of com- 
modities generally between certain points in Tennessee, including Wood- 
bury, and points in Georgia, South Carolina, and North Carolina. It 
was shown that the applicant returning to Woodbury after making de- 
liveries of cheese for Armour & Company had purchased, transported, 
and sold other commodities to persons in that community at a price more 
or less equal to the cost of purchase and cost of transportation. Reply- 
ing to the contention of the applicant that the last-mentioned operations 
constituted private carriage as defined in the Act, the Commission said :*8 


**In the back-haul transportation to Woodbury above described, 
applicant purports to be transporting property of which he is the 
owner for the purpose of sale. It will be noted from the above 
definition, however, that this alone is not sufficient to make this 
transportation that of a ‘private carrier of property by motor ve- 
hicle,’ because it must also be established that he is not performing 
such transportation for compensation as a common or contract 
carrier. Further inquiry would be necessary to arrive at a definite 
conclusion, but the evidence available strongly suggests that this 


back-haul transportation is in reality for compensation as a common 
carrier.’’ 


30 Section 203 (a) (15). 

31 Section 203 (a) (17). 
P T. J]. McBroom Contract Carrier Application, 1 M. C. C. 425 (1937); (a) at 
p. é 
33 See Note 32(a). 
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The principle enunciated by the Commission in the McBroom Case, 
supra, that ownership by the carrier of goods transported by it did not 
of itself constitute private carriage, but that there was a need to show 
that such transportation had not been performed for compensation as a 
common or contract carrier was strengthened and further elaborated in 
lyle H. Carpenter Common Carrier Application.*4 By application Lyle 
H. Carpenter of Delhi, New York, asked for a certificate of public con- 
venience and necessity to continue as a common ecarrien of commodities 
generally over two routes between Delhi and Vandling, Pennsylvania. 
The applicant had been hauling on request coal from the mine to 
farmers along its milk route as well as to residents in Delhi. The prac- 
tice had been for the applicant, on receipt of an order, to purchase with 
his own funds coal at the mine and deliver it to the customer at a price 
of $4 per ton at Delhi and $5 at other points above cost at the mine 
to cover the expense of transportation. Holding that the applicant was 
a common carrier, the Commission declared :** 


‘‘The contention that applicant is a private carrier is based on 
the fact that his interstate service consists solely of the transpor- 
tation of which he is the owner, for the purpose of sale. We found 
in McBroom Contract Carrier Application, 1 M. C. C. 425, that 
such a showing is not sufficient to make the service that of a private 
carrier. It must also be established that such transportation is not 
performed for compensation as a common or contract carrier. It 
seems clear that, as to the purchase and sale of the coal, applicant 
merely acts in the capacity of an intermediary, and that essentially 
he undertakes through a special arrangement to transport coal for 
the general public for compensation and therefore comes within the 
statutory definition of a common carrier.”’ 


To substantiate further its position, the Commission invoked the case 
of New York, N. H. & H. R. Co. v. Interstate Commerce Commission, 
wherein the United States Supreme Court laid down the cardinal prin- 
ciple that a public carrier might not free itself of its statutory obliga- 
tions by virtue of its ownership of the goods transported. The Com- 
mission then significantly added :4 


‘The specifie definitions of carriers and the general policy declared 
in the act clearly warrant; the conclusion that any person engaged 
primarily in the transportation of property in interstate or foreign 
ecommerce by motor vehicle, for compensation, is a common or con- 
tract carrier according to the nature of his undertaking and is sub- 
ject to regulation as such regardless of the ownership of the prop- 
erty transported. This conclusion, is of course, not applicable to 
motor-vehicle operations which are merely incidental to the conduct 





34 Lyle H. Carpenter Common Carrier Application, 2 M. C. C. 85 (1937); (a) at 
p. 86; (b) at p. 87. 
35 See Note 34(a). 
36 See Note 34(b). 
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of some other commercial enterprise, such as that of a mercantile or 
manufacturing concern. [Italics added]. 


Thus the essential undertaking of Carpenter to haul coal for the general 
public primarily for compensation, in the judgment of the Commission, 
placed him in the common-carrier classification. 

For an adequate example of motor-vehicle operations considered 
incidental to the conduct of a commercial enterprise and therefore in 
private carriage one may turn to the decision in Congolewm-Nairn, In. 
corporated, Contract Carrier Application.** The application, although 
it was for a permit as a contract carrier, was filed for the purpose of 
determining the applicant’s status which in the opinion of the officials 
thereof was that of a private carrier. Congoleum-Nairn, Incorporated, 
operated a number of trucks to carry its products from its manufac- 
turing plants in Mareus Hook, Pennsylvania and Camden, Salem, and 
Kearny, New Jersey to jobbers and wholesalers in points in those two 
states and nearby New York, as well as to railheads and steamship piers 


for consolidation and further shipment to points in certain distant. 


states. One third of the motor vehicle operations involved was per- 
formed in hired trucks and two-thirds thereof in the applicant’s own 
trucks. The products shipped were sold at a price equal to the manu- 
facturing base price plus a transportation charge. The freight charge 
varied according to the respective locations of a series of zones estab- 
lished by the applicant and was predicated on the average of the lowest 
rail carload rates from factory to destinations in the different zones 
in which the consignees were located. The more distant the customer 
from, the manufacturing plant the higher was the zone price, uniess a 
competing manufacturer was located closer to the customer. In the lat- 
ter event the relatively closer geographical position of the competitor 
was used as a basis for determining the zone price. The result was that 
at times a more distant consignee paid a lesser price. Complicating the 
matter somewhat was the fact that where a line haul was involved, the 
consignee paid the freight charges therefor, but by agreement was al- 
lowed to deduct an equal amount from the zone price and remit the bal- 
ance to the applicant. It was shown, furthermore, that Congoleum- 
Nairn, Incorporated, assumed full liability for any loss or damage in- 
curred while the shipments were in transit. In view of the method of 
sale and the readiness on the part of the manufacturer to retain all 
risk in connection with possible loss and damage in transit, the Com- 
mission concluded that the applicant actually held title to the goods and 
was the owner thereof until it reached destination, and to the extent 
of its motor operations was transporting such products for the purpose 
of sale. Holding that the applicant, therefore, was a private carrier 
by motor vehicle, the Commission declared :*8 


‘The facts of record clearly establish that applicant is not 
engaged primarily in the transportation of property and that it is 


_ 87 Congoleum-Nairn, Incorporated, Contract Carrier Application, 2 M. C. C. 
237 (1937); (a) at p. 240. 
38 See Note 37(a). 
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in no sense a carrier for hire in its motor-vehicle operations. Such 
operations are conducted by it as an integral part of its business of 
manufacturing and selling the commodities described and are there- 
fore clearly distinguishable from those described in Carpenter 
Common Carrier Application, supra. It is clear, therefore, that 
in these motor-vehicle operations, incidental to its principal busi- 
ness, applicant is a private carrier within the terms of the above 
definition. ’’ 


A similar case to the foregoing was the decision in Victor Swanson 
Contract Carrier Application.®® In this proceeding the applicant sought 
a permit as a contract carrier with authority to haul, among other things, 
livestock feed products over irregular routes between Wichita and other 
points in Kansas, on the one hand, and Kansas City, Missouri, on 
the other. The carrier maintained a warehouse in Wichita where he 
dealt in mill feeds and also operated as agent for the Tarkio Molasses 
Feed Company of Kansas City, selling the feed products of that com- 
pany within a limited territory in Kansas. The Wichita warehouse 
was used for the purpose of storing the applicant’s own feeds as well as 
those of the Tarkio Molasses Feed Company. Seventy-five percent of 
those products reached the applicant at his Wichita warehouse by rail 
and the rest in his own motor vehicles. In the latter case the feeds were 
in part the applicant’s own and in part those of the Tarkio Company. 
The feeds were mainly sold from Swanson’s warehouse with the pur- 
chasers often transporting the products in their own vehicles. At 
times, however, the applicant himself made delivery to the customer 
from the warehouse of his own feeds and those of Tarkio Company. 
Where delivery was made by Swanson, the selling price of the appli- 
cant’s own products included a charge for the transportation service 
rendered from the warehouse to the point of delivery plus an allowance 
for the previous transportation to the warehouse. In connection with 
the Tarkio Company products, Swanson received a commission on all 
such products sold. In his capacity as agent the applicant himself 
sometimes made delivery to the customer and in that case included in 
the selling price a transportation charge based on the rail rate from 
Kansas City to Wichita plus a charge for further carriage in his own 
motor vehicle. Swanson’s duties as agent required also an occasional 
truckload delivery from Kansas City to a customer in Kansas and in 
that case the selling price included the equivalent of the rail rate from 
that city to the rail point nearest the buyer plus a mileage charge for 
final delivery. Holding the applicant to be a private carrier, the Com- 
mission explained :*° 


“On present evidence, it appears that the operations of appli- 
cant in transporting his own feeds and Tarkio Company products 
from Kansas City to his Wichita warehouse and other points in 





519 — Swanson Contract Carrier Application, 12 M. C. C. 516 (1939); at pp. 
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40 See Note 39(a). 
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Kansas are those of a private carrier. When carrying feeds pur. 
chased by him in Kansas City to his warehouse in Wichita or from 
that warehouse to customers in Kansas, it is plain, he is carrying his 
own property in private carriage, regardless of whether his selling 
price of such feeds includes charges for transportation. D. [, 
Wartena, Inc., Common Carrier Application, 4 M. C. C. 619. It 
seems clear also that, when transporting Tarkio Company products 
from Kansas City to this warehouse or directly to purchasers at 
other points in Kansas, he is engaging in the transportation of prop- 
erty of which he is a bailee, for the purpose of sale and in the fur. 
therance of a commercial enterprise. The fact that a charge for 
transportation is included in the selling price of these products is 
not controlling of the status of such operations. All of applicant’s 
operations in carrying Tarkio Company products and his own 
feeds are incidental to his principal business as a feed dealer and 
are not engaged in as a separate and distinct undertaking. In this 
connection, applicant testified that his operations for the transpor- 
tation of feeds are an integral part of his feed business and are 
necessary in order to operate successfully that business as a whole. 


We conclude, therefore, that all these operations are those of a pri- 
vate carrier.’’ 




































































Thus the Commission not only reiterated the principle that transpor- 
tation incidental to one’s principal business constitutes private carriage, 
but also pointed out that the same would be true even if a charge for 
transportation were included in the selling price of the goods hauled. 

The line of reasoning developed in the Congoleum-Nairn and 
Swanson Cases was further sanctioned in a proceeding before the United 
States Circuit Court.4! This was an appeal from a decision by a trial 
court, denying a plea by the Interstate Commerce Commission that Wil- 
ford H. Clayton be enjoined from operating as a carrier for hire with- 
out first obtaining authority to do so from that regulatory body. The 
respondent maintained a small coal yard at his home in Ucon, Idaho 
where he usually kept in store about ten tons of coal or an amount equal 
to a truckload. He sold coal to customers in Ucon and certain neigh- 
boring towns. devoting from one-third to one-half of his time to such 
sales. The respondent bought coal from the Lone Pine Tree Mine at 
Rains, Utah and hauled it by truck to his yard in Ucon. Although 
Clayton made it a practice to solicit orders both before and after the 
transportation of such coal from the mine to his yard he had not bought 
the coal to fulfill specific orders but sold it to any and all who were will- 
ing to buy. His wife frequently accepted orders while Clayton was en- 
gaged in the task of bringing the coal from the mine to his yard. The 
earrier often made deliveries from a full truckload and stored what 
was left in his coal yard. Clayton sold his coal at a standard price de- 
spite the fact that the distance to the different: towns varied. He paid 
$3 per ton for the coal at the mine; his transportation expenses were 

























































































41 Interstate Commerce Commission v. Clayton, 127 F. 2d 967; (a) at p. 969. 
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approximately $2.55 per ton. Clayton sold the coal for $8.50 per ton, 
leaving him an earning of about $2.95 per ton, an amount, enough to pro- 
vide for a profit both on the transportation and on the sale. Confirm- 
ing the finding of the lower court that Clayton was a private carrier 
the Circuit Court stated :*? 


‘He does not hold himself out to the general public to haul 
coal for compensation. He does not haul coal for compensation to 
fill particular orders or under individual contracts or agreements. 
He has indulged in no subterfuge or design to avoid the require- 
ments of Part II of the Interstate Commerce Act. The cost of the 
coal and transportation is $5.57 per ton. He sells it for $8.50 per 
ton. Thus, he realizes a profit, both from the transportation and 
from the sale of the coal, the margin of profit being large enough 
to cover both. 

‘*We conclude he is engaged in the bona fide coal business; 
that he transports coal of which he is the owner for the purpose 
of subsequent sale and in furtherance of a commercial enterprise; 
and that the trial court was warranted in finding that he is a private 
carrier.”’ 


Immediately following the Clayton decision the same court ren- 
dered its finding in Stickle & Co. v. Interstate Commerce Commission.* 
The two cases should be read together as they represent the opposite 
approach to the same conclusion on the issue of for-hire versus private 
earriage. The case at hand was an appeal by A. W. Stickle & Com- 
pany from a trial court decision, granting an injunction prayed for 
by the Interstate Commerce Commission to prevent the appellant from 
operating on the public highways in interstate commerce without first 
obtaining a certificate or permit from that Commission. Stickle & Com- 
pany, a corporation, was engaged in the business of buying lumber from 
various mills in Texas, Arkansas, and Louisiana and was transporting 
same to customers at points in Oklahoma, Texas, Kansas, Missouri, and 
Illinois. Although the appellant had leased storage facilities in Ok- 
lahoma City it kept only about 5 percent of its lumber therein and at 
times stored no lumber there at all. Stickle & Company issued for dis- 
tribution among its prospective customers a list of prices on lumber 
classified as ta grade, size, and class. These prices were quoted either 
on a delivered basis or f. 0. b. mill. To be added to the f. o. b. prices, 
a schedule of payments called ‘‘trucking rates’? was set up, varying 
according to the distance to the points of delivery. As a result of an 
investigation by the Commission, the appellant on the advice of counsel 
changed the title of this schedule to ‘‘Schedule of Advance Payments’’ 
or ‘‘Advances to Driver.’’ It is interesting to note that when the 
market was steady Stickle & Company obtained 75 to 80 percent of its 
lumber for delivery after having received orders therefor. But for 


42 See Note 41(a). 
43 Stickle & Co. v. Interstate Commerce Commission, 128 F. 2d 155 (1942); 
(a) at pp. 160, 161; (b) at p. 161. 
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reasons of prudence this percentage varied from 40 to 85 percent as the 
market advanced or declined respectively. Upon delivery of the lumber, 
Stickle & Company’s driver handed the purchaser, as a receipt, an in. 
strument designated ‘‘freight bill’’ for signature. The inauguration of 
an investigation by the Commission, however, had the effect of inspiring 
the appellant on advice of counsel to change the name of this instrument 
to ‘‘loading tally.’’ As indicated before, the freight bill or loading tally 
was presented by Stickle & Company’s driver to the consignee who 
receipted same and also paid the freight charges separately and apart 
from the payment made for the lumber. At the time this proceeding 
was before the trial court, Stickle & Company instituted a modified plan 
under which the appellant’s trade territory was divided into zones with 
the prices to the different zones varying according to the distance from 
the mill. Under the modified plan the consignee had the choice either of 
paying the driver 30 per cent of the delivered price and the balance 
within a given period or of paying the full delivered price within 30 
days. The original plan and modified one were essentially the same 
in that the delivered price in both cases contained a transportation 
charge based on the distance from the mill to the customer’s yard. The 
difference between the amount that Stickle & Company paid for the 
lumber and what it received therefor from the customers approximated 
the corresponding charge that would be assessed by certificated common 
carriers. It was shown that the appellant carrier owned the lumber 
while in transit and delivered it in fulfillment of agreements between 
itself and the customers. It was further shown that the greater part of 
Stickle & Company’s capital investment was in its transportation facil- 
ities and that its payroll was in the main devoted to its trucking em- 
ployees. In affirming the judgment rendered below to the effect that 
the appellant was a contract carrier, the Circuit Court stated :*4 


‘*We think it unimportant that the technical title to the lum- 
ber remains in Stickle & Company until the transportation is com- 
pleted and the lumber delivered to the customer. Prior to the 
transportation of the lumber and normally before the lumber has 
been purchased by Stickle & Company, it has entered into a con- 
tract to sell the lumber to a customer and to transport it to his 
yard. The lumber is transported and delivered by Stickle & Com- 
pany in fulfillment of that contract to sell and Stickle & Company 
receives both pay for the lumber and compensation for its trans- 
portation from the customer. 

‘*The transportation is not merely incidental to the business 
of selling lumber. It is a major enterprise in and of itself. The 
major portion of Stickle & Company’s capital investment is in that 
enterprise, and the major portion of its payroll goes to employees 
engaged in that enterprise. The amount which Stickle & Com- 
pany receives from a customer for the lumber and transportation 
thereof, in excess of the amount it pays the mill for the lumber, ap- 
proximates the charge that would be made under established rates 


44See Note 43(a). 
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for the transportation of the lumber by a carrier who has complied 
with Part II, supra, and has a certificate of convenience and ne- 
cessity. 

‘‘We conclude that, in substance and reality, Stickle & Com- 
pany is engaged primarily in the transportation of lumber in in- 
terstate commerce by motor vehicle for compensation under individ- 
ual contracts or agreements with its customers, and that it is a 
contract carrier by motor vehicle within the meaning of [] 203, (a) 
(15), supra.’’ 


A comparative study of the Clayton and Stickle decisions shows that 
in the former proceeding the court based its holding, that Clayton was 
a private carrier on the conclusion that he was ‘‘engaged in the bona fide 
coal business’’ ;#® whereas in the latter proceeding the court based its 
finding that Stickle & Company was a contract carrier on the deduction 
that the appellant was ‘‘engaged primarily in the transportation of 
lumber.’’** It is accordingly made clear by a careful consideration of 
these two cases as well as by a study of those cases previously outlined 
herein that the issue of for-hire versus private carriage turns on the 
answer to the question: what is the carrier’s main or essential] under- 
taking? That issue found its culmination in L. A. Wottishek Common 
Carrier Application.** In that case the applicant sought a certificate of 
public convenience and necessity to haul, as a common carrier, building 
materials and mining supplies over irregular routes between points in 
California, Nevada, and Mohave County, Arizona. For a period of 
about twelve years, the applicant has been mainly engaged in the bus- 
iness of supplying lumber, cement, and other materials to construction 
jobs at certain points in Nevada. These materials were either furnished 
to customers on a delivered basis from the Woitishek Lumber Company’s 
yard in Las Vegas, Nevada and from its storage facilities in Silverspeak 
and Hawthorne or obtained for direct delivery at some out-of-state 
plant of a jobber or a manufacturer. The transportation involved was 
accomplished in part by for-hire carriers, rail or motor, and in part in 
the applicant’s own vehicles. Forty percent of Woitishek Lumber Com- 
pany’s gross revenue was realized from the direct sales wherein the 
freight moved in the company’s own vehicles as opposed to about sixty 
percent of its revenue derived from the movement of supplies which, be- 
fore reaching final destination, came to rest in the applicant’s own yard. 
In the latter case it was shown that the movement of supplies from 
the points of origin to the applicant’s lumber yard was effected by 
for-hire carriers, rail or motor, and only occasionally in the applicant’s 
own vehicles. The final movement from the company’s yard or storage 
facilities, to the ultimate destinations, being in intra-state commerce, 
constituted an important factor in that it helped to give an over-all 
picture as to the nature of the applicant’s business. Pointing out that 


45 See Note 41 (a). 

46 See Note 43(b). 

47. A. Woitishek Common Carrier Application, 42 M. C. C. 193; (a) at p. 201; 
(b) at pp. 205, 206. 
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the receipt of compensation for transportation, although a significant 
consideration, was not in itself controlling in determining the status 
of the carrier, the Commission said :** 











“‘After careful study, it seems clear to us that the transportation 
‘for compensation’ contemplated by both the common and contraet 
definitions as distinguished from the transportation ‘for the pur. 
pose of sale, lease, rent, bailment, or in the furtherance of any com. 
mercial enterprise’ contemplated by the private-carrier definition 
is transportation which is supplied with a purpose to profit from 
the effort as distinguished from a purpose merely to make good or 
recover the cost of transportation furnished in the furtherance of 
some other primary business or transaction.’” 















































It was accordingly confirmed that the establishment of the fact of the 
earrier’s receipt of transportation for compensation was not by itself 
indicative of its for-hire status since that fact was inherent in all 
classes of transportation; it had to be shown that its services were of. 
fered with a purpose to profit. In seeking to determine the applicant’s 
status, the Commission laid down the ultimate test in resolving the is- 
sue of for-hire versus private carriage in these words :*° 
































**After careful reconsideration of the entire subject. we are 
convinced that we should continue as in the past to determine all 
issues of for-hire versus private carriage on the basis of the oper- 
ator’s primary business. In so doing, we shall, of course, give ap- 
propriate consideration to the fact, when shown, that an operator 
receives compensation for transportation performed identifiable as 
such, but we do not think that such fact alone should be allowed 
to control our decisions. Neither does it follow that an operator 
having a bona fide business other than transportation may not also 
be a carrier for hire if it appears that any transportation which 
he performs is not primarily in furtherance of his noncarrier in- 
terest but rather is performed with a purpose to profit from the 
transportation as such. In short, each case must be determined upon 
its own particular facts, and neither the receipt of compensation 
for transportation identifiable as such nor the existing of some 


noncarrier business to which the transportation may be incidental 
is alone conclusive.’’ 



























































Now in holding that the primary business of the applicant is the ulti- 
mate test, the Commission has propounded no new and untried doctrine 
but rather has restated and clarified a tried and established principle 
in the light of that agency’s cumulative regulatory experience. What 
is the carrier’s main or essential undertaking? Determine the primary 
business of the carrier and you have the answer. What then, one may 
ask, becomes of the two vital facts: transportation for compensation 


~ 48See Note 47(a). 
49See Note 47(b). 
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(with a purpose to profit) and transportation incidental to one’s prin- 
cipal business? These two elements though retaining their significance 
are not controlling but when established are important to the extent 
that they bear on the ultimate test, the primary business of the carrier. 

The Commission’s finding that Woitishek was a private carrier by 
motor vehicle was based on the following considerations: the knowledge 
that the applicant was engaged for twelve years mainly in a noncarrier 
business; his maintenance of storage facilities at three points; the fact 
that sixty percent of his gross income was derived from other than di- 
rect sales; and finally the awareness that the applicant’s transportation 
charges were based on cost and occasionally were below cost, allowing for 
no profit thereon. In view of the foregoing, the Commission concluded 
that the transportation service rendered by Woitishek was incidental to 
his primary business as a dealer in lumber. 

Under Part II, private carriers are virtually exempt from Federal 
control except for the regulations prescribed under Section 204 (a) (3) 
by the Commission in Ex Parte MC-3 governing qualifications and max- 
imum hours of service of drivers, safety of operations and standards of 
equipment of the vehicles in use. 

Private carriage will, by the very nature of things, flourish only 
to the extent to which it can be put to profitable use, depending upon 
the size and nature of the commercial or manufacturing enterprise to 
which it is incidental. Its inherent limitations, in other words, are the 
restraining force which will prevent it from assuming such proportions 
as to become a threat to the well-being of for-hire carriage, particularly 
common carriage which in transportation is the chief concern of the 
Government. Private motor trucking, furthermore, exercises a whole- 
some effect on the National transportation system in that its existence 
is a definite competitive threat to such monopolistic tendencies as might 
develop in this changing period when large carriers as the result of 
purchases, mergers, and consolidations are growing larger whereas small 
carriers in consequence of the sale of rights or the abandonment of op- 
erations are tending to disappear as such altogether. A final consid- 
eration is the fact that private motor trucking unrestricted in scope 
by burdensome legislation has prospered to such a degree as to become a 
significant factor in helping to keep the wheels of our War Machine 
rolling. It is, therefore, submitted that private carriage by motor 
vehicle, if permitted to continue along its present relatively uncon- 
trolled and unhampered way, will in the future continue to serve as a 
competitive restraint against transportation monopoly in time of peace 
and as a vital source of service and equipment in time of war. 





Liberty Ship Named For Former Commissioner 
Edgar E. Clark 


“EDGAR E. CLARK” GOES DOWN WAYS* 


New Liberty Ship Bears Name of Deceased O. R. C. Leader 


That distinguished Past Grand Chief Conductor of the Order of 
Railway Conductors of America, the late Edgar E. Clark, would have 
been proud, indeed, could he have lived to see the sturdy, specially-con- 
structed Liberty ship bearing his name, that, at high noon on Saturday 
Dee. 11, 1943, slid gracefully into the deep, sheltered waters of St. An 
drew’s Bay from the ways of the General Wainwright Yard of the J. A. 
Jones Construction Co., at the Gulf port of Panama City, Florida. 

Seemingly aware both of the illustrious name she bore and the vital 
role she is destined to play in this greatest of all fights for the preser- 
vation of liberty and universal freedom from human bondage, the 
proud S. 8. Edgar E. Clark had impatiently awaited the severance of 
her last earthly bonds and her final and indissoluble marriage to her 
mate, the sea. 

Final preparations for the severance of those bonds had begun the © 
day before and continued throughout the night—when the ship was — 
stripped of all scaffolding, and the scaffold towers and long shores 
(supports) were removed. 

Then the launching erew—consisting of 54 ship carpenters, 12 burm ~ 
ers, and 3 electricians, who install and operate the signaling buzzers— — 
took over. This crew operates under detailed instructions issued by 
Assistant Works Manager William H. Tait. The instructions for this ~ 
launching read in part as follows: 4 

**10:30 a. m., start removing tallow strips; start removal of grease — 
irons; stand by for driving wedges; 4 

‘11:00 a. m., first rally (assembly) of the launching crew—each © 
at his assigned post); 11:05, and each five minutes thereafter, check — 
ereep gauges (which indicate whether the ship moves even a fraction 
of an inch) ; 11:10, remove all shores (supports) inside of launchways; 
11:12, remove all shores outside of launchways; 11:15, start to remove 
all keel blocks at time marked on block—last block out at 11:57; 

**11:45, Mr. Hughes (shipwright superintendent of ways) and 
Mr. Johnson (shipwright superintendent of wet dock) go under ship, 
inside and outside of launchways, to see that everything is clear; 11:58, 


drop dog shores (the only two remaining wooden supports) at signal 
from bow; 


*Reprinted by permission from the January, 1944 issue of The Railway Con- 
ductor 
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**11:59, when all clear signal is given, start to burn off (the last 
two restraining perforated steel plates) and release ship on orders from 
Mr. Lindsay, general superintendent of shipwrights.’’ 

At precisely 12 noon, the 8. 8. Edgar E. Clark is launched—balmy 
Gulf breezes flutter the decorative bunting that graces her bow, and 
the shipyard orchestra swings into ‘‘ Anchors Aweigh”’ as the sponsor, — 
the attractive hard-working dietician and cafeteria manager, Miss Fran. 
ces Dutton—christens and sends Wainwright Yard’s twenty-fourth ship 
into maritime service. 

The 8. S. Edgar E. Clark—what a graceful but staunch ship she 
is! .. . No ordinary vessel this, but one of only eight of a very special 
design which Wainwright Yard was commissioned to construct. Hence, 
the seven weeks, instead of the usual month required to build a Lib 
erty ship, have elapsed since her keel was laid on Oct. 25, 1943. 

Then, she existed only on blueprints. Now she’s 3,000 tons of steel, 
which required more than 350,000 feet of expert welding to join together, 
plus 60,000 feet of electrical wiring, 55,000 feet of pipe, a million-and-a- 
half square feet of paint—and untold vital miscellaneous items that 
thousands of sweating shipbuilders, working day and night, seven days 
a week, have laboriously and expertly transformed into a graceful 441- 
foot vessel capable of proudly carrying the honored name she bears. 





INTERSTATE COMMERCE COMMISSION AND BOARD OF INVESTIGATION 
AND RESEARCH DENIED ADDITIONAL FUNDS 


The Senate Committee on Appropriations, on March 9, ordered a 
favorable report on H. R. 4070, the Independent Offices Appropriation 
Bill. The Committee refused an additional appropriation of $178,000 
for the Board of Investigation and Research to enable it to complete its 
work before September 18, 1944, when it goes out of existence. The 
Committee refused to restore the cut in the appropriation for the 
I. C. C.’s Bureau of Valuation for the coming fiscal year. The Bureau 
has an appropriation of $600,000 for the current fiscal year. The Budget 


Bureau recommended $655,000. The House reduced the amount to 
$500,000. 

















The Knoxville River Terminal* 


The celebration in which we are privileged to participate this af- 
ternoon marks the realization of a dream which the people of East 
Tennessee have cherished for many years—the development of facili- 
ties by which modern water transportation becomes available almost at 
the very heart of the Tennessee mountain country. There is here pro- 
vided another instrumentality for promoting the further industrial 
growth of this region on which national attention has been centered 
in the past decade. 

The completion of this terminal is likewise of national importance 
because of the fact that it is not merely a facility of river transporta- 
tion but also a rail facility, linking river and rail transportation in 
accordance with what has come to be the national policy of utilizing 
all forms of transportation for the common welfare, not so much as 
competitors one with another but as parts of a coordinated system. 

You will recall that during the first World War the people of this 
country became keenly aware of the economic and military importance 
of their inland waterways and that shortly afterward there was what we 
may term a rebirth of commerce on these rivers of the South and Mid- 
west. This was aided in large part by Congressional legislation, which 
included the celebrated section 500 of the Transportation Act, 1920, 
in which it was declared— 


to be the policy of Congress to promote, encourage, and develop 
water transportation, service, and facilities in connection with the 
commerce of the United States, and to foster and preserve in full 
vigor both rail and water transportation. 


In the 20 years which followed the inland rivers again came to 
have a prominent place in the transportation picture. It was demon- 
strated that barge lines under private operation could become profitable 
commercial enterprises without putting the railroads out of business but 
by joining as partners with them, so to speak, in; meeting the country’s 
transportation needs. It is noteworthy also that this development oc- 
eurred during the same period in which the phenomenal growth of motor- 
truck transportation took place. It was therefore logical that in 1940 
the Congress should again give attention to the need for changes in 
the Federal regulation of transportation under the Interstate Com- 
merce Act, and at that time it appropriately added to that act a dec- 
laration of policy by way of introduction, a part of which seems worth 
ealling to mind here: 


* Address of Hon. J. Haden Alldredge at the dedication of the Knoxville river 
terminal, Knoxville, Tenn., February 16, 1944. 
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It is hereby declared to be the national transportation policy 
of the Congress to provide for fair and impartial regulation of all 
modes of transportation subject to the provisions of this Act, s 
administered as to recognize and preserve the inherent advantages 
of each; to promote safe, adequate, economical, and efficient ser. 
vice and to foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment and 
maintenance of reasonable charges for transportation services, with. 
out unjust discriminations, undue preferences or advantages, or 
unfair or destructive competitive practices; * * * all to the end of 
developing, coordinating, and preserving a national transportation 
system by water, highway, and rail, as well as other means, adequate 
to meet the needs of the commerce of the United States, of the Pos. 
tal Service, and of the national defense. * * * 


At the same time the Congress saw fit to widen somewhat the reg- 
ulatory powers of the Interstate Commerce Commission over water car- 
riers, extending to these carriers (subject to important and far-reaching 
exemptions) regulation of a kind which was being applied to rail and 
motor carriers. 

When the legislation of 1940 was under consideration, fears were ex- 
pressed by some people interested in water transportation that the new 
regulation might have a repressive effect on the development of that 
transportation, particularly through the requirement that water car- 
riers obtain operating rights. Although I may be accused of bias, I 
venture to say that those fears have not been borne out by the expe- 
rience of the past 3 years in the regulation of water carriers. I can 
at least assure you that the Commission has tried to deal justly and 
fairly with water transportation and will continue to, do so. 

From the records of the Interstate Commerce Commission I find that 
water carriers in goodly number have applied for and received, operat- 
ing rights covering the Tennessee River. * * * * In addition to these 
there are about a dozen other concerns having operating authority on 
the Tennessee River either as common or contract carriers under s0- 
called ‘‘grandfather’’ applications which are now pending for final 
determination. 

The carriers I have just referred to haul freight, which of course 
is of primary concern to you today. However, it is of interest that 
three carriers which operate steamboats of the old-fashioned southern 
type have certificates permitting them to carry passengers on excursion 
cruises up the Tennessee River. These are the New St. Louis & Cal- 
houn Packet Corporation and the Eagle Packet Company, operating 
out of St. Louis, and the Greene Line Steamers, Inc., operating from 
Cincinnati. One or two of these lines, I believe, have already taken 
advantage of the opportunity afforded by the navigation project of 
TVA to show their patrons the scenic beauties of the upper Tennessee. 


We here have another example of the recreational aspect of the activities 
of TVA. 








—_— 


T 
proof 
accor 
the @ 
ton-m 
of the 
earrie 
powel 
erally 
of th 

1 


jous 1 
of tr 
emer: 
ed Uy 
with 
date 
visué 
the 1 
brig! 
whic 











MARCH, 1944 511 








Turning back to prosaic things, we find in current statistics ample 
proof of the commercial importance of our inland waterways. In 1943, 
according to the best available estimates, these waterways, including 
the Great Lakes, accounted for about 14.5 percent: of the total revenue 
ton-miles of all classes of carriers of the United States or about one-fifth 
of the number of ton-miles credited to steam railways. Although water 
carriers have had their troubles from shortages of equipment and man- 
power, just as the railroads and the motor carriers have’ had, it is gen- 
erally agreed that they have served faithfully in shouldering their share 
of the wartime transportation burden. 

The completion of this terminal, therefore, comes at a most auspic- 
ious time when there is so much war work for all agencies and facilities 
of transportation to do. This terminal, however, is not just another 
emergency facility which faces the possibility of being scrapped or board- 
ed up after the war. It will be completely adaptable to peacetime uses 
without alteration. Although we dare not speculate as to the probable 
date of the dawn of the peace for which we all yearn, I see no harm in 
visualizing the useful place to be filled by this terminal as a facility for 
the movement of articles for use other than as munitions of war when 
bright skies again smile on the Tennessee Valley and the country of 
which it is such a vital part. 





List of New Members* 











William V. Blake, (A) Public Utilities 
Commission of Ohio, Ohio Depart- 
ments Bldg., Columbus, 15, Ohio. 
Robert E. Davis, (B) 232 Monadnock 
Building, San Francisco, Calif. 
Burnham Enersen, (A) 1500 Balfour 
Building, 351 California Street, San 
Francisco, 4, Calif. 

Chester E. King, (A) 905 Investment 
Building, Washington, 5, D. C. 


Reinstated 


Thomas O’G. FitzGibbon, (A) Davis, 
Polk, Wardwell, Sunderland & Kiendl, 
15 Broad Street, New York, 5, N. Y. 

Edward L. Hefron, (A) Room 1A674a, 
Pentagon Bldg., Washington, 25, D. C. 

C. C. Lassiter, (B) New Orleans Joint 
Traffic Bureau, 310 Board of Trade 
Annex, New Orleans 12, Louisiana. 





* Elected to membership in March, 1944. 


f Eugene X. Murphy, (A) 316 Investment 


Building, Washington, 5, D. C 


Edward Reiter, (A) 120 West 42nd St., 
New York, N. Y. 


J. Bay Robinson, 40 Wall Street, 
New York, 5, N. 


laude A. Roth, (A) 231 South La Salle 
Street, Chicago, 4, Illinois. 


as Members 


Horace E. Noyes, (B) Ass’t. to the Di- 
rector of Traffic and Transportation, 
Lockheed Aircraft Corporation, Build- 
ing 167, Room 150, Factory B, Bur- 
bank, California. 


Carl I. Wheat, (A) 520 Shoreham Bldg., 
Washington, 5, D. C. 





























Our Honor Roll 


By Epwarp H. DrGroor, Jr. 


ASSOCIATION MEMBERS IN THE ARMED FORCES 


Responses to the appeal of the Editor for information regarding 
those of our members in uniform are coming in so slowly that we are 
now able only to begin what we hope may later stand as a complete 
roster. 

Letters, with lists as accurate as they could be made, were sent to 
each Chapter for checking, and as these are corrected and returned, the 
JOURNAL will gladly proceed with the work. We are proud of these 
men and we want to honor them. 

Will not Hach Member of the Association please constitute himself 
a Committee of One to send in promptly a list of those members of 
whom he has knowledge who have joined our armed forces? We need 
the name, rank, outfit to which assigned, location so far as this may be 
proper, etc. Never mind the possible duplications. We will check for 
these and it is much better that we receive information from two 
sources concerning one man, than that we fail to include that man 
on the Honor Roll. Please also keep us informed of changes, additions, 
citations, ete. This is important, too. 


Gold Stars 


Captain Taber G. Differding, California Railroad Commission, San Fran- 
cisco, California, A. S. N., Co. M., 516 Q. M. Truck Regiment, commissioned 
December 18, 1942, died in a station hospital at Teheran, Iran, on Decem- 
ber 10, 1943, as a result of a fractured skull sustained in the performance 
of duty. Captain Differding was given a military funeral and buried in 
Teheran American Military Cemetery with his fellow officers as a guard of 


honor. Headquarters Staff, with the Commanding General, were in at- 
tendance. 









Lt. Wm. D. Sheldon, Attorney-at-Law, Washington, D. C., is reported by 
the Washington Chapter as having died in the service of his Country several 
months ago; burial having been in Arlington National Cemetery, Va. 


On Active Duty 


Arch T. Allen, Attorney-at-Law, Raleigh, N. C., has been commissioned 
Lieutenant (j. g.) in the Naval Reserve, and was ordered to report for active 
duty at Hollywood, Florida, on March Ist. 


Major Charles E. Becker, (Inland. Water Carriers Freight Association. 


New Orleans, Louisiana) is on duty in the Army Transportation Corps, Wash- 
ington, D. C. 


Lt. Colonel Emery A. Boudreau (Assistant to the Director, Bureau of 
Motor Carriers, Interstate Commerce Commission) is now on duty in Wash- 
ington, D. C. 


—512— 


—__ 


L 
Harri: 
tute, | 


I 
ber 0! 


( 
Wash 
Ohio. 




























MARCH, 1944 513 





—_—_— 


Lt. 8S. C. Braucher (Deputy: Secretary, Department of Internal Affairs, 
Harrisburg, Pennsylvania) is stationed at 102 Park Avenue, Babson Insti- 
tute, Babson Park 57, Massachusetts. 


Lt. Donald V. Gassie (Secretary to Honorable James Domengeaux, Mem- 
per of Congress) is stationed at LaFayette, Louisiana. 


Captain William H. Herrin (General Agent, Southern Pacific Lines, 
Washington, D. C.) is stationed at Columbus A. S. F. Depot, Columbus, 
Ohio. 


Lt. (j. g.) Donald MacLeay, U. S. N., (Attorney-at-Law, Washington, 
D. C.) is stationed in, Washington, D. C. 


Lt. (j. g.) James D. Mann, U. 8S. N. R., (National Industrial Traffic 
League, Washington, D. C.) is on duty in New York City. 


Pvt. John K. Meskimen, (Santa Fe Lines, Brotherhood of Railroad and 
Steamship Clerks, Freight Handlers, Express & Station Employees, Topeka, 
Kansas) of Co. P, 7th Q. M. Eng. Regt., is stationed at Camp Lee, Virginia. 


Colonel Carl L. Ristine (Attorney-at-Law, Washington, D. C.) has been 
assigned to duty in the Office of the Inspector General, U. S. A., at Wash- 
ington, D. C. 


Lt. Bayard H. Roberts, U. S. N. R., (Pennsylvania Railroad, Philadel- 
phia, Pennsylvania), is now addressed as in Fighting Squadron Twenty, 
Fleet Post Office, San Francisco, California. 


Major Arthur M. Stephens (Standard Oil Company of Kentucky, Louis- 


ville, Kentucky) is with the Transportation Corps in Washington, D. C. 












Rail Transportation 
By A. Rea Wiuuiams, Fditor 





FORMAL CASES—REPORTS AND ORDERS 


I. & §. 5223-—cITRUS FRUIT, FLORIDA TO SOUTHEAST—Division 2 of the 
Commission in a decision. dated February 2, 1944, found rate 
proposed by rail carriers operating in southern territory, on ship- 
ments of citrus fruit in railroad-owned ventilated box ears, from 
Florida to destinations in the Southeast, unjust, unreasonable and 
unduly prejudicial. Suspended schedules order cancelled without 
prejudice to filing new schedules in conformity with views set 
forth in the report. Proceeding discontinued. 









1 & S. 5228-——ENGINES. TRANSCONTINENTAL WESTBOUND—Division 2 of the 
I. C. C. in a decision, dated February 7, 1944, found proposed in. 
creased rates on steam or internal combustion engines, in carloads, 
from points east of the Rocky Mountains to destinations on the 
Pacific Coast, just and reasonable. and ordered the suspended 


schedules cancelled and the proceeding discontinued. 








28647—sTICKELL ROUTING CASE—The I. C. C. by an order, dated Feb- 
ruary 11, 1944, has postponed the effective date in Docket 28647— 
D. A. Stickell & Sons, Ine., v. The Alton R. R. Co., et al, from 
March 17, 1944, to April 17, 1944. 





CHE 






28923—-HOFFMAN. BEVERAGE CO. & LEHIGH VALLEY R. R. CO., et al—Divis- 
ion 2 of the I. C. C. on February 8, 1944, found not unreasonable 
rates on brewer’s rice, in carloads, from Biggs, Dos Palos, West 
Sacramento, and Woodland, California, to Irvington and Newark, 
N. J. Complaint was dismissed. 





CHI 









28927—-NATIONAL FORGE & ORDNANCE COMPANY V. THE PENNSYLVANIA R. B. 
co., et al.—Division 2 of the Commission found unreasonable rates 
on scrap iron and steel, in carloads, over an interstate route from 
3radford, Pennsylvania to Irvineton, Pennsylvania. Reasonable 
rates were prescribed and reparation awarded. 





C0! 











28981—BUCHMAN MFG. CO., INC., V. C. B. & Q. R. R. CO., et al—The Com- 
mission by report and order. dated February 3, 1944, found that 
the rates on duck, chicken, and turkey feathers, in carloads, from 
points in Illinois, Iowa and Missouri, to Carnegie, Pa., not unrea- 
sonable. Complaint dismissed. 








DE 

















28983—JAMES FLEET V. THE PULLMAN co.—Division 3 of the I. C. ©. 
found that rules governing the redemption of sleeping or parlor car 
tickets are not unreasonable or in violation of sections 2 or 6 of the 
Act. Complaint dismissed. 
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98987 -KIECKHEFER CONTAINER CO. V. A. C. L. R. R. CO., et al—The Com- 
mission by report and order, dated February 3, 1944, found that 
the rate on carload shipments of wood pulp from Plymouth, N. C., 
to Fish House, N. J., made in October and November, 1937, was 
unreasonable. Reparation awarded. 


99008—POOLING OF REFRIGERATION EARNINGS—Division 3 of the Commis- 
sion entered an order, dated February 7, 1944, approving the ar- 
rangement between certain common carriers by railroad for the 
distribution among themselves of the net gain or loss resulting from 
the furnishing of protective service by Fruit Growers Express 
Company. The carriers involved are the proprietors of the com- 
pany. 


29085—-CONTROL OF CHESAPEAKE & OHIO RY. CcO.—The Commission en- 
tered an order on February 7, 1944, instituting an investigation to 
determine whether Alleghany Corporation, Robert R. Young and 
Allan P. Kirby are violating the provisions of Section 5 (4) of the 
Interstate Commerce Act by maintaining control of Chesapeake & 
Ohio Ry. Co., Nickel Plate, and Pere Marquette Ry. Co., without 
authorization by the Commission. 





ABANDONMENTS AND ACQUISITIONS AUTHORIZED 


CHESAPEAKE & OHIO RY. CO.—Finance Docket No. 14421—The I. C. C. 
has authorized the C. & O. Ry. Co. to construct a four-mile rail- 
road extension in Greenbrier County, West Virginia, in order to 
tap an area said to contain approximately 5,500,000 tons of high 
grade bituminous coal. 


CHICAGO, BURLINGTON & QUINCY R. R. CO.—Finance Docket No. 14161— 
Division 4 of the I. C. C., on February 22, 1944, issued a certificate 
permitting abandonment by the C. B. & Q. R. R. Co., of lines of rail- 
road in Wayne, Decatur, Ringgold, Taylor, and Page Counties, 
Iowa, effective February 22, 1945. 


COLORADO & SOUTHEAS™ERN R. R. CO.—Finance Docket No. 14391—Di- 
vision 4 of the Commission has issued certificate permitting aban- 
donment by the above company of a branch line of railroad in Fre- 
mont County, Colorado. 


DENVER & RIO GRANDE WESTERN R. R. CO.—Finance Docket No. 14441— 
Division 4 of the I. C. C. has issued certificate permitting aban- 
donment by the Trustees of the D. & R. G. W. R. R. Co. of a branch 
line of railroad in Lake County, Colorado. 


MIDLAND VALLEY R. R. CO.—Finance Docket No. 14345—Division 4 of the 
I. C. C. has modified report and certificate of October, 1943, so as to 
provide for reservation of jurisdiction to consider the question of 
imposition of conditions for the protection of the employees of the 
Company who may be adversely affected. 
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MISSOURI PACIFIC R. R. CO.—Finance Docket No. 14273—Division 4 of the 
Commission has issued certificate permitting abandonment by the 
Trustee of the Missouri Pacific Railroad Company of a branch line 
of railroad in Pettis and Benton Counties, Missouri. 


NEW YORK CENTRAL R. R. CO.—Finance Docket No. 13914—The I. C. ¢. 
on February 25, 1944, approved report and certificate permitting 
abandonment by The New York Central R. R. Co., of a branch line 
of railroad in Bronx and Westchester Counties, N. Y. 


ST. LOUIS & TROY RAILROAD CO.—Finance Docket No. 14446—Division 4 
of the I. C. C. on February 12, 1944, issued certificate permitting 
abandonment by St. Louis & Troy Railroad Company of its entire 
line of railroad in Lincoln County, Missouri. 


STOCKYARDS RY. CO., et al.—Finance Docket No. 13610—Division 4 of 
the Commission on February 22, 1944, authorized acquisition by 
United Stockyards Company of control through indirect owner- 
ship of stock, of the Fort Worth Livestock Handling Company and 
the Stockyards Service Company. 





REORGANIZATION AND FINANCING 


AKRON, CANTON & YOUNGSTOWN R. R. cO.—The A. C. & Y. R. R. Co. is 
now operating under a reorganization plan which consolidated the 
property of the railroad with the Northern Ohio Railway Company. 
The consolidation was effected under agreement by stockholders of 
the two former companies and a state charter granted Jan. 14. Fed- 
eral Judge Paul Jones signed an order Jan. 27 authorizing trans- 
fer of property from a trusteeship to the new company. The re- 
organization ended a long series of difficulties for the A. C. & Y., 
which became acute during 1933 and which was featured by a fight 
for control. In 1938 the merger recommendation was made and 
until now the road had been operated under a trusteeship for a 
six-year period. The consolidation of the two roads established 
a system of 170 miles of track from Mogadore and Akron, O., on 
the east to Delphos, O., near the Indiana border. Heading the new 
company is H. B. Stewart, Jr., a trustee in the six-year operation 
under federal court supervision. 


ALTON RAILROAD COMPANY—Finance Docket No. 14453—Division 4 of 
the I. C. C. has granted the Alton R. R. Co. authority to assume ob- 
ligation and liability in, respect of not exceeding $3,675,000 of the 
Alton Railroad Company first equipment trust of 1944, 214-percent 
equipment-trust certificates, to be issued by the Harris Trust & 
Savings Bank, of Chicago, as trustee, and to be sold at 99.321 and 
accrued dividends, in connection with the procurement of certain 
equipment. 
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CHICAGO, BURLINGTON & QUINCY R. R. CO.—Finance Docket No. 14443— 
Division 4 of the Commission has granted the C. B. & Q. R. R. Co. 
authority to issue at par not exceeding $7,900,800 of promissory 
notes in evidence of, but not in payment of, the purchase price of 
certain equipment acquired under a conditional-sale agreement. 


FLORIDA EAST COAST RY. CO.—Finance Docket No. 13170—The hearing 


on the plan of reorganization of F. E. C. Ry. Co., has been post- 
poned to May 3, 1944. 


@REAT NORTHERN RAILWAY co.—Finance Docket No. 14431—Division 4 


of the Commission in its order of February 22, 1944, (1) granted 
the G. N. Ry. Co. authority to issue at par a promissory note in 
the face amount of $1,501,438.38 in evidence of, but not in payment 
of, the purchase price of certain equipment acquired under a con- 
ditional-sale agreement; (2) deferred action on that part of ap- 
plication requesting authority to issue not exceeding $5,004,794.60 
of additional promissory notes. 


NEW YORK, NEW HAVEN & HARTFORD R. R. Co.—Finance Docket No. 10992 


—The Commission, in its Fifth Supplemental Report, has submit- 
ted a corrected and approved plan of reorganization for the above 
company. Total fixed interest debt and fixed charges under the 
new plan total $136,993,787 with annual charges amounting to $6,- 
029,237. Total capitalization amounts to $365,000,000. 


STATEN ISLAND RAPID TRANSIT RY. CO.—Finance Docket No. 14417—Di- 


vision 4 of the I. C. C. authorized (1) merger of the properties of 
the Staten Island Railway Company into the Staten Island Rapid 
Transit Railway Company (2) purchase by Staten Island Rapid 
Transit Railway Company of the property of Baltimore & New 
York Railway Company, and (3) issuance of S. I. R. T. Co. of 
not exceeding $1,136,600 of common stock and to assume obliga- 
tion and liability in respect of not exceeding $1,807,500 of refund- 
ing and general mortgage bonds of S. I. Ry. Co., and of $350,000 
first-mortgage 5-per cent bonds and $85,500 of improvement- 
mortgage 6-per cent bonds of Baltimore & New York Railway Com- 


pany. 


UNITED NEW JERSEY R. R. & CANAL CO.—Finance Docket No. 14464—Di- 


vision 4 of the Commission entered an order on February 12, 1944, 
authorizing above company (1) issue not exceeding $5,646,000 of 
general-mortgage 3-per cent bonds to be delivered to the Pennsyl- 
vania R. R. Co. at par to reimburse it for paying a like amount 
of general-mortgage 4-per cent gold bonds, which matured March 
1, 1944, (2) assume obligation and liability as lessee and guaran- 
tor, in respect of the above authorized bonds. 
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PROPOSED REPORTS F. D 


28932—cINCINNATI MEAT PACKERS ASSOCIATION V. THE ALTON RAILROAD 
COMPANY, et al—also 28954—KINGAN & CO. V. B. & O. R. R. CO., et al— 
Examiners Wilkins and Burslem recommended that the Commis. 
sion should find that the rates on fresh meats and packing-house 
products, in straight or mixed carloads, from Indianapolis, Ind, 
and Cincinnati, Ohio, to a defined portion of Central territory, not 
shown to be unreasonable or otherwise unlawful, and that the com. 
plaint should be dismissed. 


28947 and Sub. No. 1—AMERICAN AGRICULTURAL CHEMICAL COMPANY P 
et al., v. A. C. L. R. R. CO., et al—Examiners M. J. Walsh and John or 
A. Russell recommended that the Commission should find that 
rates on crude phosphate rock, in carloads, from producing points 
in Florida to certain destinations in New Jersey, New York and 
Massachusetts, unreasonable in some instances and not unreason- 
able in others. The examiners also recommended that the Com- 
mission should award reparation to complainants and prescribe 
reasonable rates for the future. 


29002—-cHAS. TAYLOR SONS COMPANY V. A. T. & S. F. RY. CO., et al—Ex- 
aminer F. C. Weems recommended that the Commission should find 
unreasonable the rates on kyanite, in carloads, from Los Angeles 
Harbor, California, to Cincinnati, Ohio, and Taylor, Kentucky. 
The Examiner prescribed reasonable rates for the future and finds 
that complainant should be entitled to reparation. 


29009—sT. PAUL CORRUGATING CO. V. CHICAGO AND NORTH WESTERN RAIL- 
WAY COMPANY (CHARLES M. THOMPSON, TRUSTEE) et al.—Examiner 
John Davey recommended that the Commission should find un- 
reasonable the rating and rate on area-walls, (a new commodity for 
which there is no specific rate)’ made from corrugated sheet metal. } 
Reasonable rate and reparation recommended. 





29020-—-NATIONAL BEDDING CO. V. A. C. L. R. R. CO., et al—Examiner C. 
K. Glover, in a proposed report, recommended that the Commis- 
sion should find the rate applicable on clothing bags, in carloads, 
from Little River and Miami, Florida, not unreasonable, and that 
complaint of National Bedding Company should be dismissed. 


I. & 8. 5250—BICYCLES, EAST TO PACIFIC coAsT—Examiner Leland F. 
James, in a proposed report, recommended that the Commission 
should find that proposed increased commodity rates on bicycles, 

with wheels exceeding 16 inches in diameter, and bicycle parts, 

in less than carloads, from eastern transcontinental origins to des- 
tinations on the Pacific Coast are just and reasonable and not oth- 
erwise unlawful, and that the proceeding should be discontinued. 
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F. D. 14171—.JACKSONVILLE, GAINESVILLE & GULF RY. CO.—Examiner Paul 

Albus in a proposed report has recommended that Division 4 should 
t al— find that present and future public convenience and necessity per- 
mit abandonment by Russell M. Van Kirk and Jacksonville, Gaines- 
ville & Gulf Railway (a Corporation) of a line of railroad extending 
Ind from Gainesville to Superior, in Alachua and Marion Counties, Fla., 
and the dismissal of that part of the application which is for per- 


com. mission, nunc pro tunc, for abandonment of the portion of the line 
that formerly extended from Superior to Emathla, in Marion Coun- 
ty, Florida. 
PANY 
John F. D. 14221—OKLAHOMA RAILWAY COMPANY ABANDONMENT OF OPERATION 
that —Examiner W. J. Schutrumpf has recommended that Division 4 of 
oints the Commission should find (1) that present and future publie con- 
and venience and necessity permit abandonment of operation by Trustees 
ason- of Oklahoma Ry. Co., of lines of railroad in Oklahoma, Canadian, 
Com. Logan and Cleveland Counties, Oklahoma, and (2) that the pur- 


cribe chase jointly by the A. T. & S. F. Ry. Co., and the Trustees of the 
C. R. I. & P. Ry. Co., of portions of, and acquisition of joint track- 
age rights, over a portion of, lines of the Oklahoma Railway Com- 


~Ex- pany, acquisition of trackage rights by the Santa Fe and Rock 
find Island over the lines of each other, and individual purchase by the 
releg said two carriers of other portions of the railroad property of the 
icky. Oklahoma Railway Company. Conditions recommended. 

inds 





SERVICE ORDERS 


AIL 

iner No. 107-A—Suspended Service Order No. 107 until the further order of 
un- the Commission. This order controlled movement of freight cars 
for into Mexico. 

tal. No. 155-A—Vacated on February 22, 1944, Service Order 155 which pro- 


hibited retop icing at Laramie, Wyoming, on the Union Pacific 
-¢ Railroad. 


nis- No. 174—Amendment No. 1—Issued February 3, 1944, sets forth several 
exceptions to original order. 


hat 
No. 178—Amendment No. 2—Issued February 16, 1944, amends original 
order. General Permit No. 5 under Service Order 178 authorizes 
F. any railroad 
ion 
les, ‘‘To disregard provisions of Service Order No. 178 insofar as it 
rts, applies to the furnishing or supplying of a refrigerator car or cars to be 
les- loaded with, or transporting or moving of a refrigerator car or cars 


th- loaded with concentrated citrus juice to any destination in the United 
. States. 
‘*The waybill is to show reference to this General Permit.’’ 








1. C. C. PRACTITIONERS’ JOURNAL 





The effect of this General Permit. is to remove concentrated citrus 
juice from the list of restricted commodities which may not be loaded 
in refrigerator cars under Service Order No. 178. 


No. 179—This order, dated February 1, 1944, directed the unloading of 
two cars, loaded with material for the United States Army, which 
have been on hand since December 24th and December 27th respec- 
tively. Order No. 179-A vacated and set aside Order 179 effective 
February 5, 1944. 


No. 180—The I. C. C. on February 5, 1944, issued Service Order No. 180, 
effective February 11, 1944, setting forth demurrage charges for 
Refrigerator Cars which are held beyond the free time. The effec- 
tive date of the order was changed to February 16, 1944, by Service 
Order 180-A. Amendment 1 was released on February 15, 1944. 
Amendment 2, effective February 23, 1944, extended the demurrage 
charges to cover charges for storage of freight in refrigerator cars 
at or short of ports consigned or reconsigned for export, coastwise 
or intereoastal movement. 


No. 181—This order, effective February 11, 1944, relates to restrictions 
on reconsignment and diversion of potatoes, other than sweet, loaded 
in refrigerator cars. 


No. 182—The I. C. C., on February 11, 1944, released this service order 
restricting use of freight cars for transporting potatoes, other than 
sweet, from points in Florida to points west and north of a line 
described in the order. By Service Order 182-A, the I. C. C., on 
February 28, 1944, suspended Service Order 182. 


No. 183—The Commission released Service Order 183, which reduces 
free time for cars at or short of North Atlantic and Pacific Coast 
Ports which was scheduled to become effective March 1, 1944, but, by 
Amendment No. 1 to the order, the effective date was postponed to 
April 6, 1944; the text of the original order reads as follows: 


It is ordered, that: 


§ 95.503(a) Definitions. (1) The term ‘‘ports’’ as used in this see- 
tion means the North Atlantic ports (Hampton Roads, Virginia, and 
north) and Pacific Coast ports in the United States. 

(2) The term ‘‘freight ecars’’ as used in this section shall include 
refrigerator cars. 

(b) Reduction in free time at or short of ports. The operation of 
all tariff rules, regulations, and provisions, insofar as they authorize, 
or provide for free time in excess of seven (7) days (168 hours), prior 
to the assessment of demurrage or storage charges, on freight cars held 
at or short of ports for unloading freight consigned or reconsigned for 
export, coastwise or iritercoastal movement is hereby suspended, except 
as provided in paragraph (c) of this section. 
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(ec) Exceptions. The provisions of this order shall not be construed 
to apply to shipments of grain in bulk or to shipments of coal and coke. 

(d) Applicable charges. After the expiration of said period of 
seven (7) days (168 hours) charges for demurrage or storage of freight 
in cars at or short of ports shall be as provided for application after 
expiration of free time authorized or provided by tariff lawfully on file 
with this Commission or as modified by effective or subsequently issued 
service orders of this Commission. 

(e) Application. (1) Free time. In lieu of the periods of free time 
suspended in paragraph (b) of this section (except as provided in para- 
graph (c) of this section) the applicable free time (except where free 
time of seven (7) days (168 hours) or less is provided in tariffs) on 
traffic at ports shall be seven (7) days (168 hours). 

(2) Free time of seven days or less. The provisions of this order 
shall not be construed to affect the free time provided in tariffs lawfully 
on file with this Commission where such periods of free time are less 
than that provided in paragraph (b) of this section. 


(3) Freight cars affected by order. On or after the effective date 
of this order, the provisions of this order shall apply to detention to any 
freight car held for unloading at or short of any port mentioned herein 
for export, coastwise or intercoastal movement. 

(4) Intrastate and foreign traffic. The provisions of this order shall 
apply to intrastate and foreign traffic as well as interstate traffic. 

(f) Announcement of suspension. Each of such railroads, or its 
agent, shall publish, file, and post a supplement to each of its tariffs 
affected hereby, in substantial accordance with the provisions of Rule 
9(k) of the Commission’s Tariff Circular No. 20 (§ 141.9 (k) of this 
chapter) announcing the suspension of any of the provisions therein. 
(40 Stat. 101, See. 402, 41 Stat. 476, Sec. 4, 54 Stat. 901; 49 U.S. C. 1 
(10)-(17) ) 





Railway Revenues and Expenses 


Class I railroads of the United States in the year ended December 
31, 1943, had an estimated net income, after interest and rentals, of 
$897,800,000. 

For the year 1942, net income of those roads, after interest and 
rentals, was $901,712,558. 

Net railway operating income, before interest and rentals, of the 
Class I earriers in 1943 amounted to $1,361,984,980, compared with 
$1,484,469,651 in 1942. 

The decrease in net railway operating income in 1943 compared 
with 1942 was 8.3 per cent. This decrease resulted from: 

1. Increased operating expense due to higher labor costs resulting 
from wage agreements which were made retroactive to the early part of 
1943. 
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2. Increased cost of materials and supplies. 

3. Higher taxes. 

4. Action of the Interstate Commerce Commission in setting aside 
on May 15, 1943, increases in freight rates which had been effective 
since March 18, 1942. 





Passenger Traffic Statistics of Class | Steam Railways 


The Bureau of Transport Economies and Statistics of the I. C. €. 
has released Statement No. M-250 relating to passenger traffic statistics 
of Class I steam railways in the United States for the ten months ended 
with October 1943, as compared with the same months in 1942. The 
aggregates and averages are as follows: 


AGGREGATES 


1943 1942 Change 

Passenger Revenue 
In Coaches $ 823,902,372 $ 414,476,705 + 988 
In Parlor and Sleeping Cars 488,155,726 342,901,151 + 424 


Revenue Passengers Carried 
In Coaches 428,845,581 267,525,047 + 60.8 
In Parlor and Sleeping Cars 48,543,169 36,722,609 + 32.2 
Revenue Passengers Carried 1 Mile 


In Coaches 47,253,395,148 23,377,540,046 +102.1 
In Parlor and Sleeping Cars 20,486,458,954 14,233,247,216 + 439 


AVERAGES 
Revenue Per Passenger-Mile 
In Coaches 1.74¢ 1.77¢ — li 
In Parlor and Sleeping Cars 2.38 241 — 12 
Revenue Per Passenger Per Road 
In Coaches $ 1.92 $155 + 239 
In Parlor and Sleeping Cars 10.06 9.34 + 7.7 
Miles Per Passenger Per Road 
In Coaches 110.2 87.4 + 26.1 
In Parlor and Sleeping Cars 422.0 387.6 8.9 





Ton-Mile Record in January 


The volume of freight traffic, measured in ton-miles of revenue 
freight, handled by the Class I railroads in January, 1944, was the 
greatest for any January on record. Traffic in that month amounted 
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to approximately 59,750,000,000 ton-miles, according to preliminary 
estimates. This was an increase of eight and one-half per cent compared 
with the same month in 1943, thirty-nine per cent over January, 1942, 
and an increase of one hundred and thirty-four per cent compared with 
January 1939. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended February 19, 1944 
totaled 775,692 cars. This was an increase above the corresponding 
week of 1943 of 23,673 cars, or 3.1 per cent, and an increase above the 
same week in 1942 of 1,272 cars or two-tenths of one per cent. 

Loading of revenue freight for the week of February 19 decreased 
19,570 ears, or 2.5 per cent below the preceding week. 

Miscellaneous freight loading totaled 360,424 cars, a decrease of 
5,321 ears below the preceding week, but an increase of 3,466 cars above 
the corresponding week in 1943. 





Railway Employees 


The I. C. C. has announced that Class I steam railways in the 
Jnited States had 1,358,778 employees at the middle of January, 1944, 
an increase of 2.98 per cent over January, 1943. 





Steam Railway Accidents 


The Bureau of Transport Economies and Statistics of the I. C. C. on 
February 8, reported that during the year 1943 there were 16,075 train 
accidents as compared to 13,380 for 1942. There were 256 passengers 
killed and 4,965 injured in these accidents in 1943 as compared to 88 
killed and 3,395 injured in 1942. 

Employees killed while on duty totaled 988 in 1943 and 941 in 1942. 
There were 45,778 employees injured in 1943 and 35,208 in 1942. 

The total number of persons killed on the railroads in 1943 was 
4,968 as compared to 5,233 in 1942. The number injured was 60,189 in 
1943 as compared to 48,108 in 1942. 





Railroad Coal Stocks 


Class I railroads on January 1, had 9,496,000 tons of bituminous 
coal in stock, or a supply of 25 days, Secretary of the Interior Ickes 
announced on February 7. On December 1, stocks of bituminous coal 
held by Class I railroads amounted to 10,334,000 or 28 days supply. 
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Employment of Women in Transportation 


A bulletin entitled ‘‘ Legislation Affecting Women in Transportation 
as revised to January 1944’’ has been prepared by the Division of 
Transport Personnel of the ODT, the Division of Labor Standards, and 
the Women’s Bureau, Department of Labor. No general distribution 
of this bulletin will be made but copies will be furnished on request by 
Miss Dorothy Sells, Personnel Supply Section of the ODT’s Division of 
Transport Personnel, which is located in Washington. 





Georgia & Florida Railroad Mail Rate Increase 


The Georgia & Florida Railroad has petitioned the Interstate Com- 
merce Commission to reconsider the former’s application for increased 
mail rates and to terminate the proceeding now pending in the court of 
claims. 

The ICC denied an increase in 1933, following which the Southern 
Georgia district court set aside the ICC order. The ICC reopened the 
case and again denied the increase, which order was in another set aside 
in 1937 by the district court as not complying with the duty of the 
U.S. to pay fair and equitable compensation. 

This decision was appealed by ICC to the U. S. Supreme Court, 
which said the proper remedy was by suit in the court of claims and the 
railroad filed a suit which is pending. 

The study of the carrier’s actual costs has been completed and 
demonstrates that the pay received fails substantially to meet operating 
costs, the railroad said. 

The railroad said that if the ICC would reconsider the case in the 
light of the study, it would not be necessary to continue the suit in the 
court of claims. 





F. B. |. Investigates Rail Ticket Black Market 


The Federal Bureau of Investigation will assist the ODT in its 
campaign to stamp out black market operations in railroad accommoda- 
tions, the latter agency has announced. F. B. I. field offices throughout 
the Nation will transmit to the bureau’s national headquarters all in- 
formation received on passenger ticket scalping and profiteering. Wash- 
ington headquarters will turn the evidence over to the ODT for handling 
with local authorities. 





Railroad Fuel at Commercial Prices 


Permission to producers in one mining district to sell bituminous 
coal to two railroads for use as locomotive fuel at maximum prices 
established for commercial fuel was granted February 19 by the Office 
of Price Administration. 
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The sales must be made in Bituminous Coal Producing District 
No. 8—southern West Virginia and parts of Virginia, Kentucky and 
Tennessee. 

The two railroads affected are the Live Oak, Perry and Gulf Rail- 
road Company and the East Tennessee and Western North Carolina 
Railroad Company. Similar permission was previously granted on sales 
toa number of other railroads. 

The permission is contained in Amendment No. 89 to Maximum 
Price Regulation No. 120—Bituminous Coal Delivered from Mine or 
Preparation Plant—effective February 25, 1944. 





Bituminous Coal Price Change 


Bituminous coal in seven specified size groups, produced in Illinois 
for uses other than locomotive fuel may be sold at ceiling prices for 
locomotive fuel, the Office of Price Administration announced on Feb- 


ruary 19. 


This action will mean an increased return to producers averaging 
less than one cent a ton, and this may be passed on to the consumer, 
OPA said. 

Size groups one through six and size group eight are the coals 
affected. In these groups the ceilings for locomotive fuel have! in some 
eases been higher than for non-locomotive fuel uses. 

The Director of the Office of Economie Stabilization has approved 
the action to increase the supply of coals in Illinois going to non-loco- 
motive fuel users. The Solid Fuels Administration for War was con- 
sulted on the change. 





Equipment Installed and On Order 


Class I railroads on February 1, 1944, had 33,411 new freight cars 
on order. On the same date last year, they had 19,281 on order. 

New freight cars on order on February 1, this year included 12,567 
hopper, 4,430 gondola, 1,352 flat, 10,277 plain box, 3,385 automobile, 
1.200 refrigerator, and 200 stock freight cars. 

They also had 863 locomotives on order on February 1, this year, 
compared with 471 on the same day in 1943. The number on order on 
February 1, 1944, included 303 steam, two electric and 558 Diesel loco- 
motives contrasted with 335 steam and 136 electric and Diesel one year 
ago. 

Class I railroads put 2,856 freight cars in service in January com- 
pared with, 1,683 in the same month last year. Those installed in the 
past month included 1,310 hopper, 474 gondola, 163 flat, 123 automobile 
box, and 786 plain box freight cars. 

They also put 92 new locomotives in service in January, of which 
36 were steam, one electric and 55 Diesel. New locomotives installed 
in January, 1943, totaled 49, of which 44 were steam and 5 were electric 
and Diesel. 
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The ODT reported 36 new locomotives on order on February 1, but 
no new locomotives installed in January by other than Class I carriers, 
This brings to 899 the total of new locomotives on order on February 1, 
by all classes of railroads. 





Quota Basis for Railroad Materials 


A move to reduce paperwork for railroads by establishing a quota 
basis commencing with the second quarter of 1944, and superseding 
individual quarterly allotments for materials, was announced by the 
War Production Board on February 15. The action is covered in an 
amendment to Preference Rating Order P-142 authorizing operators of 
transportation systems to schedule a majority of materials for the final 
three-quarters of 1944 without the necessity of seeking each quarter’s 
authorization on WPB Form-2585. 

‘*However, certain items, designated as ‘special’ under the amend- 
ment,’’ the WPB said, ‘‘will continue to be ordered under a revised 
WPB Form-2585. These items, all of which are scarce, include steam 
injectors, mechanical lubricators, roller bearings, stokers, superheaters 
and headers, air and hand brakes, brake beams, bolster springs and 
couplers. Operators must file their requirements for these items on the 
revised WPB Form-2585 not less than 45 days in advance of the be 
ginning of each quarter.’’ 





Replacement of Material Lost in Transit 


Rules governing replacement of defective material or material which 
has been lost, stolen, destroyed or damaged in transit when rated orders 
were placed for it, were announced by the War Production Board on 
February 8. 

A supplier, an announcement said, must schedule replacement de- 
livery of material on the basis of the original date of the order as fol- 
lows: 

1. If, in the case of defective or damaged material, he is notified 
within 15 days after the material was delivered, by the person who 
placed the rated order. 

2. If, in the case of material lost, stolen, or destroyed in transit, he 
is notified by the person who placed the rated order within forty-five 
days of the date the material was shipped. 

If the notice is received after the fifteen or forty-five day period, 
the WPB said, the supplier must schedule the replacement delivery as 
if he received a separate order on the date the notice is received. If 
the purchaser wishes, he may place an order for material that is defec- 
tive, damaged, destroyed, lost or stolen, with another supplier than the 
one from whom it was originally ordered, using the same rating as first 
used. However, the new supplier must treat the order as new order. 
These rules it was explained, do not apply to controlled materials, inas- 
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much as rules governing replacement of them are set forth in Directions 
No. 16 and No. 28 to CMP Regulation No. 1. 





Car Service Division Personnel Change 


The Car Service Division of the A. of A. R. announced recently 
a number of changes in its organization. W. D. Beck, District Manager 
at Chicago is retiring at his own request after a continuous railroad 
service of more than 56 years. He will be succeeded by J. J. Hayden, 
at present District Manager at St. Louis. H. H. Albers, District Man- 
ager at Omaha, is being transferred to St. Louis to succeed Mr. Hayden, 
and G. D. Davis, Car Service Agent in Washington, D. C. has been 
promoted to District Manager at Omaha. 





P. A. W. Organization Change 


Crude oil and petroleum product supply and transportation func- 
tions within the Petroleum Administration for War were combined re- 
cently into a single Supply and Transportation Division and all distribu- 
tion activities assigned to an expanded Distribution and Marketing 
Division. The realignment of functions makes the Supply and Trans- 
portation Division responsible for the movement of all available stocks 
of both crude oil and petroleum products from supply areas to refineries 
and from refineries to distribution areas so as to assure the most effective 
disposition of stocks. 

Director of the new Supply and Transportation Division is George 
A. Wilson, who has been director of PAW’s Transportation Division. 
Dene B. Hodges of the Shell Oil Co., Inc., New York, was appointed 
associate director. 





Federal Highway Bill 


H. R. 3912, increasing presently-authorized funds for the improve- 
ment, construction, and maintenance of access roads to military and 
Naval reservations, defense industries, ete., by $25,000,000, was reported 
by the Committee on Roads of the House of Representatives on January 
31, 1944. The Committee reduced by $5,000,000 the amount proposed 
in the original bill. 





Mining of Coal on Public Domain by Railroad 


The Senate on February 15, passed S. 1335, which amends the act 
to promote the mining of coal, phosphate, oil, oil shale, gas and sodium 
on public domain (30 U. S. C. Sees. 201, 202). The bill which now goes 
to the House, provides that no company or corporation operating a 
common carrier railroad shall be given or hold a permit or lease under 
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the provisions of the act for any coal deposits except for its own use for 
railroad purposes and no such company or corporation shall receive or 
hold under permit or lease more than 10,240 acres in the aggregate, nor 
more than one permit or lease for each 200 miles of its railroad lines 
served or to be served from such coal deposits, exclusive of spurs or 
switches or branch lines built to connect the leased coal with the rail. 
road. The bill also provides that nothing in the act shall preclude 
railroad of less than 200 miles in length from securing one permit or 
lease thereunder but no railroad shall hold a permit or lease for lands 
in any state in which it does not operate main or branch lines. 





































Baruch Plan for Canceled War Orders 


The Joint Contract Termination Board, headed by Bernard Baruch, 
has submitted a plan for speeding the wind-up of canceled war orders. 
The plan has for its foundation the uniform termination article for 
fixed-price supply contracts, and is predicated upon the following propo- 
sitions : 

1, Prompt payment of 100% of the amount due as nearly as that 
amount can be determined. 


2. A system of simple loans to use the credit facilities of commercial 
banks. 


3. Advances or loans by the Government whenever private financing 
is not available. 

4. Final settlement of claims by negotiation between contractors 
and contracting agencies, without pre-audit by the Comptroller General. 

5. Post audit by Comptroller General for detection of fraud and 
mathematical mistakes. 


Termination would be handled by the same agencies which handled 
procurements. 



























































Justice Department Charges Rail Monopoly 


Wendell Berge, Chief of the Justice Department’s Anti-Trust Divi- 
sion, charged that monopolistic and collusive practices among railroads 
severely retarded such improvements as air-conditioned and stream- 
lined trains. 

He denounced the practices before a Senate Military Affairs Sub- 
Committee considering legislation to set up a Federal Agency to stimu- 


late development and widest possible use of all technological improve 
ments. 


He charged : 

1. The so-called Western Agreement almost totally suppressed com- 
petition among railroads operating West of the Mississippi River, delay- 
ing such improvements as air-conditioning and faster schedules and 
preventing rate reductions. 

2. The Pullman Company used its monopoly on sleeping cars to 
restrain adoption of streamlined lightweight equipment. 
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3. The Railroads, through their wholly-owned subsidiaries, The 
Railway Express Agency, kept Air Cargo rates high and restrained 
expansion. 





Solid Fuels Administration Appointment 


Mr. Fred K. Prosser, Coal Traffic Manager of the Norfolk and 
Western Railway Company, has been appointed Assistant Deputy Solid 
Fuels Administrator, succeeding Mr. Fred A. Dawson, who will become 
Superintendent of the Ohio Division of the New York Central. Mr. 
Prosser will devote his attention to problems relating to coal transporta- 
tion. 





Senate Judiciary Committee Chairman 


Senator McCarran, Democrat of Nevada, has succeeded the late 
Senator Van Nuys as Chairman of the Judiciary Committee of the 
Senate. 





N. J. Rail Black Market Bill 


The New Jersey State Senate has adopted a bill designed to curtail 
activities of black market operators in railroad, and other transportation 
tickets. 

The bill, introduced by Senator Herbert J. Pascoe, Rep., of Union 
County, and passed under a suspension of rules, allows a $1 mark-up 
on tickets and provides fines up to $250 or jail sentences up to one year 
for violations. 





Short-Wave Radios For Railroads 


Chairman Wheeler of the Senate Interstate Commerce Committee 
has requested the FCC and the ICC to make a study of the use of short- 
wave radios on railroads. 

In a letter to FCC Chairman Fly, Wheeler pointed out that ‘‘during 
the past several years we have witnessed an alarming number of major 
accidents on our railroads. It has been suggested that some of them 
might have been prevented if railroads had been equipped with more 
efficient signaling devices.’’ 





Railroad Retirement Board Resolution Adopted 


The House of Representatives on February 23, adopted. H. J. Res. 
227, extending the period for the acquisition by the Railroad Retirement 
Board of data needed in carrying out the provisions of the Railroad 
Retirement Acts. The resolution now goes to the Senate. The resolu- 
tion was as follows: 


** Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled. That effective June 30, 1943 
and notwithstanding any other provision of law, each employer subject to 
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the Railroad Retirement Act of 1937, and each other company, associa. 
tion or person who is in possession of data required by the Railroad 
Retirement Board to establish service and compensation prior to J anuary 
1, 1937, shall continue after June 30, 1943, to furnish reports with re. 
spect to such data to the Railroad Retirement Board currently as com. 
pleted, and be compensated therefor, under the same terms and condi- 
tions and in the same manner as provided in Public Resolution Numbered 
102, Seventy-sixth Congress, third session, and with the same effect ag 
though the data were furnished under that resolution, until such time 
as all data required have been furnished to the Board, or until such time 
as the unobligated balance in the special fund established by section 6 
of such Public Resolution Numbered 102, which fund is hereby con- 
tinued, has been fully obligated, but in no event later than June 30, 
1945. Any unobligated balance remaining in the said special fund after 
all data required have been furnished to the Board or on June 30, 1945, 


whichever date is the earlier, shall revert to the railroad retirement 
account. ’’ 





Tax Amortization for Rail Equipment 


The Tax Amortization Branch of the War Production Board has 
granted necessity certificates to railroads covering $840,285,000 of rail- 
road equipment, during the period from September, 1940, through 
December, 1943. 

Of the total figure, it is estimated that $707,820,000 was for rolling 
stock and $132,465,000 was for trackage and other rail facilities. 





Commissioner of Internal Revenue Confirmed 


The Senate on February 21, confirmed the nomination of Joseph D. 


Nunan, Jr., of Douglaston, N. Y., to be Commissioner of Internal Rev- 
enue. 





O. W. I. Announces Freight Savings 


O. W. I. release of February 24, 1944, announced a freight rate 
saving to the Government of more than $72,000,000 by the end of 1945 
as a result of West Coast rail freight agreement signed recently by 
officials of transcontinental railroads and representatives of War and 


Navy Departments, War Food Administration and Procurement Division 
of the Treasury. 





Certain Steel Scraps Priced 


The Office of Price Administration announced on February 15, 1944, 
its Amendment 14 to RPS4, effective February 19, 1944, establishing 
specific dollars-and-cents differentials which may be applied to maximum 
price for No. 1 railroad, car manufacturing companies and switching 


companies to determine their ceilings for 35 listed grades of railroad 
steel scrap. 


Irregula 
Volume 
Railroa 
Court / 
Allied ' 
Liquor- 
Sale of 
Unifort 
Revenu 
Revenu 





Motor Transportation 


By J. Nrntan Beat, Editor 
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1. Irregular Routes Converted to Regular Routes 


In Docket MC 52798, Sub 1, Cedric E. Babcock has been au- 
thorized by the Commission to change his certificate from an irregular 
route operation to a regular route operation. The Commission said: 


‘‘The line of demarcation between a regular and an irregular-route 
operation between points which are only 38 miles apart is difficult 
to define. It appears, however, that successful operation under 
the authority now held by applicant must necessarily differ little 
from operations which might be carried on under a certificate au- 
thorizing regular route operations. Applicant here seeks the latter 
form of authority. We think the evidence as a whole leads to the 
conclusion that the authority sought should be issued.’’ 





2. Volume Minimum Weights 


In the case of Eastern-Central Motor Carriers Association, et al, 
v. United States, No. 105, decided February 7, 1944, the Supreme Court 
has reversed the Commission in connection with its ruling on volume 
minimum weights. Before the Commission, the case was Rugs and 
Matting, ete., 1 & S M-1216. The carriers had sought to publish volume 
minimum weight of 30,000 pounds, and the Commission had held that 
the carriers could not publish volume minimum weights in excess of 
the quantity which could be transported on a single vehicle. 





3. Railroad Motor Carrier Rights 


The Chicago and Northwestern Railroad, in Docket MC 42614, Subs 
6 and 11, has been granted additional motor carrier rights subject to 
certain key point restrictions. 
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Generally, the new rights are in Iowa, and the Iowa Commission 
had denied the carrier intrastate rights. The Commission found that 
the rights should be granted, because the Commission was without power 
to require the railroad to enter into joint rates with independent motor 
carriers and existing motor carriers did not service all of the points 
covered by the railroad applications. 

The Rock Island Raiload has been authorized to acquire several 
independent motor carriers in Dockets MC-F 1932 and MC-F 2069. 
In Docket MC-F 2086 authority was denied on the ground that the 
carrier sought to be acquired was the only carrier serving the route. 
The Commission’s report stated that the proposed purchases were part 
of a general plan of the railroad to parallel its line with motor carrier 
service. The Commission imposed certain key point restrictions. 





4. Court Actions Involving Railroad Motor Carrier Rights 


Parker Motor Freight had brought suit in the Federal Court for 
the Southern District of Indiana, Indianapolis Division, to set aside 
the Commission’s order in MC 2815, Sub 6, wherein Willett Co., a sub- 
sidiary of the Pennsylvania Railroad, was granted additional operating 
rights. The railroad stated that it would not use independent motor 
carriers, regardless of the service which they might be able to perform, 
in connection with the railroads. On hearing for interlocutory injune- 
tion held February 25, the Commission agreed to withhold the issuance of 
a certificate until the case could be heard by the Court on its merits. 
The title of the case is Civil Action No. 701, H. A. Parker, d/b/a Parker 
Motor Freight v. United States. 

In another case involving railroad applications for motor carrier 
rights, American Trucking Associations, et al, v. United States, the 


matter has been set for pretrial hearing at Richmond, Virginia on 
March 30th. 





5. Allied Van Lines Cases 


There are now pending before the Commission and before the 
courts several cases involving Allied Van Lines. 

In the anti-trust action against Allied Van Lines and the National 
Furniture Warehousemen’s Association, defendants answer is due 
March 28th. 

In the suit of the Independent Movers’ and Warehousemen’s As- 
sociation to require the Commission to decide the ‘‘grandfather’’ ap- 
plication of Allied Van Lines, the Commission has answered, and stated 
that it was under no duty to decide the case within any particular 
time. The application has been pending before the Commission about 
eight years. This case is pending in the District Court for the District 
of Columbia. 


In Docket MC-F 1775—Allied Van Lines—Pool Plan, the applicant 
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filed a revised pooling agreement and plan, to which numerous excep- 
tions have been filed by protestants. 

In an extension application, testimony is being heard on public 
convenience and necessity. 





6. Liquor—lInterstate Transportation 


In the case of Carter, et al, v. Virginia, the Supreme Court of the 
United States has upheld a conviction of parties for transporting liquor 
in violation of Virginia regulations. 

In the Supreme Court the cases were No. 134 and No. 198. The 
shipments were interstate from Maryland through Virginia to North 
Carolina. Virginia required a bond, specific routing and consignee 
legally entitled to receive the liquor. The Court held that, in the ab- 
sence of Federal regulations, Virginia could impose any reasonable rules 
governing interstate transportation of liquor for the purpose of en- 
forcing its state policy. 





7. Sale of Rights—Conflicting Contracts 


In Docket MC-F 1962, Watson Bros. Transportation Co., was au- 
thorized by the Commission to acquire certain rights from Harry Jaffa, 
and the parties were given a definite time within which to comply with 
the conditions in the order. Jaffa refused to comply with the condi- 
tions, and resold the rights to Holdcroft, and that sale was approved 
by the Commission in MC-F 2238 prior to the expiration of the time 
for compliance in connection with the previous sale to Watson. The 
Commission authorized consummation of the sale to Holdcroft while 
action was pending in the Federal Courts by Watson against Jaffa for 
specific performance, and while another action was pending in the 
United States Courts to prevent the Commission from authorizing the 
second sale. 

Watson contends that the conditions imposed in Docket MC-F 1962 
were unreasonable and void, and that the Commission had exhausted its 
jurisdiction by approving the sale by Jaffa to Watson and therefore was 
without power to approve the sale by Jaffa to Holdcroft. 





8. Uniform Rate Classifications for Motor Carriers 


The American Trucking Association and other motor carrier bureaus 
contend that whatever Uniform Rate Classifications may be prescribed 
for railroads by the I. C. C. should apply to motor carriers. 

In exceptions to the I. C. C. Examiners’ Report in Docket 28310 
recommending establishment of Uniform Rail Rate Classifications 
throughout the country, the motor carriers said that if rail classifica- 
tions were changed prior to determination of principles governing motor 
carriers, uniformity would be defeated. 
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The impact of the change will be great on both transportation sys. 
tems and if changes are made at different times, most motor carriers 
would not be able to survive during the transition period. 





9. Revenues and Expenses of Motor Carriers 


Motor freight carriers as a whole operated at a loss in December. 

Based on reports from 200 Class I motor carriers of property in 39 
states and the District of Columbia, December revenues were 4.3 per 
cent under November, while expenses increased 7.3 per cent. 

December revenues represented an increase of 3.7 per cent over a 
year earlier, but costs meanwhile were 5.5 per cent higher. 

The ratio of expenses to revenues was 109.2 in December. The 
same carriers had operating ratios of 97.4 in November and 107.9 in 
December, 1942. The high ratios in December are due partially to year- 
end bookkeeping adjustments. 

Of the 200 reporting carriers, 143 whose revenues amounted to 80 
per cent of the total, suffered operating losses in December. Sixty-six 
showed operating deficits for November, and 124 reported losses for 
December, 1942. 





10. Revenues and Passengers of Motor Carriers 


The I. C. C. reports that Class I motor carriers of passengers had 
passenger revenues amounting to $30,672,123 in November 1943 as com- 
pared to $24,626,129 for the same month in 1942, an increase of: 24.6 per- 
cent. -During November 1943, 46,407,094 passengers were carried, while 
in November 1942 there were 36,733,818 carried, an increase of 26.3 
per cent. 

The I. C. C. has reported that Class I Motor Carriers of passengers 
during the quarter year ended with September 1943 had operating reve- 
nues of $126,519,843, an increase of 25.2 per cent over the figure of 
$101,022,655 during the same period in 1942. Expenses for the period 
amounted to $75,414,124 as compared to $61,075,953 for 1942, an in- 
crease of 23.5 per cent. Net income for the 238 carriers during the third 
quarter of 1943 amounted to $16,211,256. 
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Freight Forwarder Regulation 


By Gites Morrow 
Commerce Counsel, Freight Forwarders Institute 


Freight Forwarder Permits Issued 


The following freight forwarder permits have recently been granted 
by the I. C. C., Division 4: 


Docket No. FF-17, L. R. Hutchinson and J. Frank Perry, a part- 
nership doing business as Barre Forwarding Co., of Barre, Vt. Au- 
thorized, by order dated January 31, 1944, to operate as a freight for- 
warder in the transportation of granite from points in Vermont to 
points in Ill., Iowa, Kans., Md., Mich., Minn., Mo., Neb., Ohio., Pa., 
§. Dak., and Wise. The permit will take effect on April 6, 1944. 


Docket No. FF-143 Hugh F. Gannon, Inc. Authorized by order 
dated January 31, 1944, to operate as a freight forwarder of paper and 
paper articles from all points in Conn., Me., N. H., R. L, and Vt., to 
the District of Columbia and all points in Ariz., Ark., Cal., Colo., Dela., 
Idaho, Tll., Ind., Iowa, Kan., Ky., La., Md., Mich., Minn., Mo., Mont., 
Neb., Nev., N. J., N. Y., Ohio, Okla., Ore., Pa., Tenn., Tex., Utah, Va., 
Wash., and Wis. 





Bills of Lading of Freight Forwarders 


By an order dated June 7, 1943, the I. C. C. instituted an inves- 
tigation, (docket 28990) on its own motion, into and concerning the 
reasonableness and lawfulness of the rules, regulations, and practices 
affecting the issuance of bills of lading or shipping receipts for forwarder 
traffic by freight forwarders or their agents. All freight forwarders 
subject to Part IV of the Interstate Commerce Act were made respon- 
dents in this proceeding. 

A hearing was held in Washington in this proceeding before Exam- 
iners Copenhafer and Haden on November 10, 1943. At the hearing 
one of the freight forwarder respondents submitted a proposed rule, 
for publication in tariff form, to cover the practices with respect to 
receipt and acceptance of shipments and issuance of bills of lading there- 
for. The proposed rule, it was represented, would express, in tariff 
form, practices which have been in use by freight forwarders and their 
connections for many years. A number of other forwarder representa- 
tives concurred in the testimony and supported the proposed rule. 

Examiners Haden and Copenhafer have issued a proposed report 
in this proceeding containing the following recommended conclusions: 


‘‘The Commission should find that the present and the proposed 
rules, regulations and practices affecting the issuance of bills of 
lading or shipping receipts for forwarder traffic by freight for- 
warders or their agents, insofar as they fail to provide for the is- 
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suance of through bills of lading in the name of the forwarder to 
cover the through transportation in forwarder service are unjust 
and unreasonable, in violation of section 404(a) of the act; indef. 
nite and uncertain in violation of section 405(a), and in violation 
also of section 413 of the act. The Commission should further fing 
that in all instances where shipments move under forwarder rates, 
under which the freight forwarder is responsible for the trans. 
portation, there must be issued a through bill of lading, either by 
the forwarder itself or by the participating or non-participating 
common carrier in the name of the forwarder as its agent, to cover 
the transportation from initial point of origin to ultimate desting. 
nation. ’’ 





Proposed Report in Application Proceeding— 
Interpretation of Section 418 of the Act 


Examiner R. M. Brown of the I. C. C. has released a proposed re- 
port in Docket No. FF-33, application of Texas Shippers Assn. and 
Seaboard Package Car Co., for a permit to operate as a freight for. 
warder, which is significant because it involves an interpretation of 
Section 418 of the Act which has not heretofore figured in forwarder 
application proceedings. 

The first clause of Section 418 reads as follows: 


‘“*Tt shall be unlawful, except in the performance within ter- 
minal areas of transfer, collection, or delivery services, for freight 
forwarders to employ or utilize the instrumentalities or services 
of any carriers other than common carriers by railroad, motor ve- 
hicle, or water, subject to this Act; * * *’’ 


The record in the case reveals that many of the shipments moving 
on rates published by the applicant are transported to Chicago in the 
service of another freight forwarder. The applicant reimburses the 
freight forwarder handling the shipments to Chicago on an agreed basis. 
At Chicago the shipments are consolidated and move to points in Texas 
on bills of lading issued by the applicant. 

The above quoted provision of Section 418 of the Act makes it un- 
lawful for freight forwarders to employ or utilize the instrumentalities 
or services of any carriers other than ‘‘common carriers by railroad, 
motor vehicle, or water,’’ subject to the Act. The examiner concludes 
that if freight forwarders are ‘‘carriers’’ within the meaning of the 
term as used in Section 418, then one freight forwarder may not utilize 
the services of another freight forwarder because of the prohibition con- 
tained in the said section. After reviewing the legislative history of 
Part IV of the Act, the examiner concludes that it was not the inten- 
tion of Congress that the term ‘‘carrier’’ as used in Section 418 of the 
Act, include freight forwarders. Based upon this premise the examiner 
concludes that there is no justification for finding that applicant’s 
present relations with other freight forwarders are in any sense im- 
proper. 
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Water Transportation 


By R. Granvitue Curry, Editor 


Applications For Authority to Operate Small Craft 


A notice has been issued by Secretary Bartel of the Commission to 
operators of small craft that, pursuant to the order of the Commission, 
effective February 20, 1944, in Ex Parte No. 157, Application of Part 
Ill to Transportation by Small Craft, it will be necessary for certain 
carriers engaged in transportation by small craft to file applications 
for certificates or permits within 120 days after February 20, 1944, in 
the form prescribed by the Commission. 

The notice states that the transportation made subject to the pro- 
visions of Part III of the Interstate Commerce Act by the Commission’s 
order is as follows: 


‘*1. Transportation of property by small craft by common car- 
riers by water which are engaged also in the transportation of 
property partly by railroad or motor vehicle and partly by water 
under common control, management, or arrangement. 

‘*2. Transportation of property by small craft by common or 
contract carriers by water which are engaged also in the transpor- 
tation of property by large craft between common points or within 
a common territory. 

‘*3. Transportation of property by small craft by common or 
contract carriers by water which are engaged also in the transpor- 
tation of passengers subject to the provisions of part III of the act 
by vessels equipped to carry more than 16 passengers.”’ 


The notice states ‘‘that the order, although making transportation 
by certain carriers subject to the provisions of part III of the Inter- 
state Commerce Act which were not previously subject to that part, does 
not affect any carrier which was not previously subject to some of the 
provisions of part I or II of the act, or partially subject to the provis- 
ions of part III.’’ 

It is further pointed out that carriers ‘‘already holding certificates 
or permits, or carriers now having pending before the Commission ap- 
plications filed under the provisions of section 309(a) or (f) for cer- 
tificates or permits authorizing such transportation in which they are 
engaged by the use of small craft, need not seek additional authority.”’ 


sé 





Water Carrier Official Pays Tribute to Director Eastman 


Speaking on behalf of water lines at a luncheon of the Associated 
Traffic Clubs of America at Cleveland, Ohio, Mr. Lachlan Macleay, 
President of Mississippi River System Carriers’ Association, paid trib- 
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ute to Mr. Eastman and to the accomplishments of the Office of De. 
fense Transportation under his direction. 

After referring to the exceptional record made by ‘‘all forms of 
transportation,’’ and after pointing out specifically instances in which 


the O. D. T. cooperated with, and was helpful to, the water lines, he 
said: 


Not only have the water carriers aided in moving vast quantities 
of raw materials to the production lines of industry, coal to many sec- 
tions of the country, steel to the war plants, grain, sulphur, oil and other 
bulk commodities, but they have also rendered a valuable war service by 
effecting substantial savings in transportation costs which are contribut- 
ing to the nation’s fight against inflation. 

The waterways of this country can, and must, play a vital role in 
the post-war economic rehabilitation of the nation. Just as the water. 
ways are rendering an invaluable service in the winning of the war, so 
they can aid in the winning of the peace. 

The work of the O. D. T. is a war emergency task. As such, it has 
been exceptionally well done. All of the water carriers have been, and 
are, glad to cooperate and to give up a good share of their freedom in 
doing business to work with this and other government agencies in the 
winning of the war. This cooperation will continue in full force, and we 
are sure that everyone will do everything possible to help so long as the 
war necessity requires. But when the war is ended, we must return 
to our normal peacetime status of freedom of enterprise. We must get 
away from restrictive control by government imposed as a war necessity 
if we are to again find success in commercial expansion and development. 

The water lines hope to be permitted the opportunity to give the 
public in the postwar period better service at the lowest possible cost 
with better equipment, better terminals and better methods of operation. 

I am sure the operators of these water lines all share with me an- 
other hope—which is, that for the welfare of the shipping and trans- 
portation interests of the country it will be our good fortune to have 
the benefit of Mr. Eastman’s services for many years to come. 





Export Freight 


Export freight, excluding coal and grain, handled through United 
States ports in January, 1944, totaled 139,787 cars, compared with 85,344 
ears in January, 1943, or an increase of 64 per cent. 

Export grain unloaded at the ports totaled 3,244 in January, 1944, 
compared with 2,411 in the same month in 1943, or an increase of 35 
per cent. 

In addition, the railroads handled 1,104 carloads of coastal freight 
in January, 1944, compared with 727 in the same month in 1943, or an 
increase of 52 per cent. 
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Mr. Ernst Holzborn Gives Interesting Information Concerning 
War and River Transportation 


In an address at the recent opening of the Knoxville Terminal, Mr. 
Ernst Holzborn, Assistant Director in charge of Waterways Transport 
of the Office of Defense Transportation, said in part: 


The transition of river transportation from peace to war-time op- 
eration brought about a difficult problem because of the fact that river 
carriers are not as mobile as rail carriers. Speed was of the essence. 
So great was the demand for raw materials that shipbuilding plants, for 
example, could not depend upon the slower mode of water transportation 
for its steel, as a result of which the entire steel movement down the 
rivers to shipbuilding plants was diverted to the rail lines. Gradually, 
but slowly, plans were developed for alternate inland routes to replace 
in part the loss of the coastwise ships. The removal of the tankers serv- 
ing North Atlantic ports brought a critical petroleum situation to the 
North Atlantic States. The rail lines did a magnificent job in meeting 
this emergency, but they could not possibly meet all of the requirements. 
As a result of this the barge lines along the Mississippi and Ohio Rivers 
were used to augment the services of the rail lines. 

Foreseeing this situation, the Office of Defense Transportation spon- 
sored before the War Production Board a building program providing 
for the construction of tank barges and motive power to assist in this 
critical situation. This program, after many modifications and changes, 
resulted in the construction of 269 wooden tank barges, 100 steel tug- 
boats of 600 h. p. each, 21 steam river towboats of 2,000 h. p. each, 100 
steel tank barges of 9,500 barrels capacity each and 55 dry-cargo barges 
to be used in the transportation of grain, coal, sulphur, ete. Also in- 
cluded in the program was the conversion of 116 steel dry-cargo barges 
to tank barges. The entire 116 converted barges were completed some- 
time ago and all have been in continuous service since. Of the balance 
of the program, 12 towboats, 86 tugs, 69 steel oil barges, four dry-cargo 
barges and 269 wooden tank barges have all been completed. The entire 
program will be completed by spring of this year. With the exception 
of some of the wooden tank barges, every piece of this equipment is now 
operating in vital war transportation and, in spite of this, the demand 
both for tank barges and dry-cargo barges is so great that it cannot be 
met in its entirety. 

The volume of the petroleum movement on the river system today is 
almost staggering and in 1942 reached the almost unbelievable total of 
slightly more than 24,000,000 tons. While accurate figures are not 
available for 1943, it is believed that the total petroleum transportation 
on the rivers will exceed that of 1942 and with the addition of the new 
equipment now being constructed there is every indication that the 1944 
volume will be larger than 1943. Similarly, large quantities of sulphur 
are now moving from the Texas and Louisiana fields to Chicago, thence 
on the Great Lakes to Buffalo, thence via the New York Barge Canal to 
North Atlantic ports, in lieu of the former coastwise movement via deep- 
sea steamers. Steel, for shipbuilding purposes, is now returning to the 
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river system and the volume of grain now being offered is in excess of 
the total capacity available for river transportation. Scrap iron js 
moving in large quantities by barge from southern points to the steel 
mills of St. Louis, Chicago and Pittsburgh. Coal continues to move iy 
heavy volume, and is limited only by the amount of barge facilities avail. 
able. In peace times there was a large movement of private automobiles 
from the factories at Detroit and Evansville, from which point they 
were barged to New Orleans, Houston and points on the Tennessee River 
for further distribution. With the discontinuance of the manufacture 
of private automobiles, this movement ceased in its entirety, but we 
were quick to replace this movement with the transportation of Army 
jeeps, peeps and ambulances. 

Today, there are in operation on the river system and its tribv- 
taries approximately 5,000 barges, ranging in size from 100 to 3,000 
tons in capacity, and about 1,000 towboats, ranging from 200 to 2,500 
h. p. All of this equipment is working to capacity night and day in the 
transportation of war materials. It may be stated, without fear of con- 
tradiction or exaggeration, that as much as 95 per cent of the entire 
movement via the river system today is of commodities directly related 
and essential to the war effort. 

The address of Commissioner Alldredge at the opening of the 
Knoxville Terminal is set forth elsewhere in this issue of the JouRNAL. 





1. C. C. DECISIONS 


Interruption of Service Because of Sale of Vessels to British Govern- 
ment Found Fatal to Common Carrier “Grandfather” Rights— 
Evidence as to Public Convenience and Necessity Found 
Insufficient—Contract Carrier Rights Under ‘‘Grand- 
father” Clause Not Sustained by Operations 
Found to be “‘Too Sporadic”’ and ‘““Too Remote” 


Division 4 in No. W-6, Lykes-Coastwise Line, Inc., Applications, 
decided February 12, 1944, denied applications by Lykes-Coastwise 
Line, Inc., for a certificate under the ‘‘grandfather’’ clause authorizing 
continuance of operation, in interstate or foreign commerce, as a com- 
mon carrier by water, of passengers and commodities generally, between 
the Gulf ports of Corpus Christi, Houston, and Galveston, Tex., and the 
north Atlantic ports of Boston, Mass., Baltimore, Md., and Norfolk. 
Va., and application for a permit under the ‘‘grandfather’’ clause to 
perform transportation between all Gulf and Atlantic coast points. 

The Commission further found that the evidence of public con- 
venience and necessity did not justify issuance of a certificate. 

Inasmuch as under the ‘‘grandfather’’ clause bona fide operation 
must be shown not only on January 1, 1940, but since that time, except 
as to interruptions of service over which applicant had no control, the 
question arose in this case as to whether the cessation of operations in 
December, 1940, by reason of the sale of applicant’s vessels to the Brit- 
ish Government constituted an interruption over which applicant had 
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control and, therefore, an interruption fatal to its rights under the 
“grandfather’’ clause. The Commission held that the interruption was 
not beyond applicant’s control. 

While pointing out that in numerous instances the Commission 
had found that interruptions of service were not fatal where sales of 
yessels were made as the result of requests by the United States Govern- 
ment because such services were beyond the control of applicants, the in- 
stant proceeding was distinguished on the ground that no such request 
was made by the United States Government and the sale to the British 
Government was voluntary and not in accordance with the policy and 
program of the United States Government as contended. That the sale 
was made with the approval of the Maritime Commission was found 
to be of no significance since for many years approval by that. commis- 
sion of the transfer of vessels to persons other than citizens of the United 
States has been required by statute. The Commission said that appli- 
cant had been negotiating with the British Government for some time 
prior to the actual sale or transfer of its vessels and could have refused 
offers made by that Government. The carrier had considered its sus- 
pension of sailing schedules as temporary, was interested in resuming 
sailing schedules, and unsuccessful efforts were made to locate and ob- 
tain vessels from others to carry on the coastwise service. 

Evidence that convenience and necessity justified the granting of 
a certificate to applicant was found to be insufficient, although, as the 
Commission pointed out, numerous witnesses representing commercial 
organizations, shippers, port authorities, and others testified as to the 
need for applicant’s water carrier service. The Commission said that 
applicant is unable to procure any vessels to fulfill the present public 
need and any claims as to future public convenience and necessity are 
“conjectural. ’’ 

The Commission found that the applicant was not entitled to a 
permit as a contract carrier for the reason that the trips relied upon 
were made in 1934 and 1935, the operations being too remote, and that 
only three trips had been made since that time, two in 1938 and one in 
1939. The latter were found to be too sporadic to establish bona fide 
operation. 





Transportation of Passengers and Motor Vehicles, in Addition to 
Railroad Cars, on Car Ferries Across Lake Michigan Found to be 
Subject to Part IIl of the Act—Convenience and Neces- 
sity Found to Justify Certificate 


In No. W-887, Pere Marquette Railway Company—Common Car- 
rer Application, decided February 23, 1944, Division 4 found that 
public convenience and necessity required operation by applicant as a 
common earrier by self-propelled vessels in the transportation of pas- 
sengers, baggage, and motor vehicles loaded and empty, between the 
hg of Ludington, Mich., and Milwaukee, Manitowoc, and Kewaunee, 
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Applicant, a railroad company, had not filed the ‘‘ grandfather” 
application within the prescribed time in the belief that the transports. 
tion of passengers and motor vehicles, along with railroad cars. on ear 
ferries remained subject to regulations under part I of the Act and was 
not subject to part III, because section 303(f)(1) of the act exempts 
from regulation under part III certain transportation by a railroad in 
the performance of car-ferry service, and section 303(¢)(2) exempts 
from such regulation the operation of ferries. 

The Commission, citing Ann Arbor R. Co. Common Carrier Appli. 
cation, 250 I. C. C. 490, held that the carrier erroneously interpreted the 
statute and that a certificate was necessary to authorize such transpor. 
tation. 

In finding that public convenience and necessity required the is. 
suanece of a certificate, the Commission said, among other things: 


‘*Milwaukee is the only port served by applicant and pro- 
testant. Ludington, Manitowoc, and Kewaunee are not served by 
protestant. The evidence establishes that the protestant has not 
always been able to render continuous service between the ports 
which it is now authorized to serve, and that two large manufac. 
turers of automobiles need applicant’s service for the transporta- 
tion of new automobiles across the lake. Applicant’s long contin- 
ued successful operation, the evidence of record as to the need for 
its proposed service, and its unquestioned financial ability to per- 
form the proposed operations are convincing that it is fit, willing, 
and able to continue such operations in the future and that those 
operations are and will be consistent with the public interest and 
the national transportation policy declared in the act.’’ 





Exempt Transportation No Basis for ‘““Grandfather’”’ Rights—10 Year 
Interruption of Non-Exempt Service Because of Economic De- 
pression and Later Because of War Work Found Fatal to 
“Grandfather” Rights—Public Convenience and Ne- 
cessity Not Found to Require Operation 


Division 4 in No. W-81, McAllister Lighterage Line, Inc., Contract 
Carrier Application, decided February 7, 1944, reaffirmed on recon- 
sideration the findings in its prior report (250 I. C. C. 803) that ap- 
plicant was not entitled to ‘‘grandfather’’ rights under the Act. In 
its previous report the Commission had found that applicant was en- 
gaged almost exclusively in performing services within New York Har- 
bor and that it was not entitled to operating rights under the ‘‘grand- 
father’’ clause because its services were exempt. 

On rehearing and reconsideration the Commission denied the con- 
tentions that operations prior to 1931 constitute a basis for ‘‘grand- 
father’’ rights. It found against the contention that interruption of its 
non-exempt services since 1930 was beyond its control because of lack 
of business resulting from the economic depression and later because its 
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equipment was being used in essential warwork. It, therefore, found 
that the interruption was fatal to ‘‘grandfather’’ rights. In this con- 
nection the Commission pointed out that the applicant has facilities avail- 
able but has voluntarily confined them to exempt transportation within 
the limits of New York Harbor. 

Although there was evidence that at certain seasons there was a 
shortage of floating equipment in the movement of certain commodities 
and some of applicant’s equipment ‘‘could be used at present if avail- 
able,’’ this evidence was found insufficient. Likewise, evidence that 
sme of applicant’s equipment could be used in transporting such 
commodities after the war was found insufficient, the Commission point- 
ing out that no definite offer of any part of this traffic has been made to 
applicant and it has no available equipment for use outside the New 
York Harbor at the present time. It said that what the situation will 
be when conditions become normal is speculative. 











Recent Court Decisions* 


By Warren H. WacGNER 


Minimum weight in excess of truck capacity. 
Eastern-Central Motor Carriers Assn. v. United States.* 


The Supreme Court of the United States (in No. 105) on February 
7, 1944, (in a 6 to 3 decision) reversed the District Court for the South- 
ern District of New York, (48 F. Supp. 482) which had sustained the 
Commission’s order, (31 M. C. C. 193; 34 M. C. C. 641) wherein the 
Commission had held to be unreasonable a tariff provision carrying a 
minimum weight in excess of the capacity of the truck (to meet rail 
competition) unless the trucker could establish that operating economies 
were accomplished thereby. The case was returned to the Commission 


for further proceedings. Quoting from the opinion of the Supreme 
Court : 


‘“Whether this policy is now intended to apply to all forms of 
transportation, rail, motor and water, without regard to competitive 
conditions affecting two or more of them, is not clear from the ab- 
breviated reports made in this case. But their casting of the matter 
in terms of unqualified policy, dependent only upon proof of the 
required reduction in operating costs, gives both appearance and 
substance to the view this may be true, if not with respect to all 
carriers, then certainly with reference to motor carriers. If so the 
effect will be, as appellants urge, not to make reduction in costs 
merely one factor, nor indeed even the most important factor, in 
determining the reasonableness and discriminatory or contrary 
character of rates. It will be rather to make reduction in costs the 
exclusive criterion, eliminating all other considerations, including 
competitive conditions amounting to necessity.* * * finally, the Com- 
mission’s review of its previous decisions, upon which appellants 
relied, shows, we think, that its purpose, in the case of motor car- 
riérs at any rate, is to adhere strictly to the policy and, in the 
manner made, may be taken to indicate that it contemplates no de- 
parture whatever. If so, the effect of the decision is not merely to 
adopt ‘a policy. of administration,’ as the Commission and the in- 
tervenors before it assert; but is rather to adopt, as a rule of law, 
the principle that only upon a showing of reduction in operating 
costs may a volume minimum rate be found reasonable and not 
unduly discriminatory. .. . 

‘*Thus, in the problem presented by this case, application of the 
principle that volume minimum rates will be allowed only when 
geared to a capacity !oading which makes possible a real saving in 





_*At time of going to press this decision was not yet reported; therefore ci- 
tation was impossible. 
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costs of operation, may be made within either the railroad, area or 
the motor area without substantial disturbance or difficulty. Each 
has its unit of carriage or loading and that unit has a substantial re- 
lation to costs; hence, upon the long established railroad principle, 
to reasonableness and the discriminatory or nondiscriminatory char- 
acter of rates. But, as between rails and motors, the two units are 
different. And the two forms of carriage compete, unless the lower 
rates geared to the respective units are of a character that each 
forces the other form of carriage from the field. The junction of 
difference in available units, with rates geared to them, and the fact 
of competition or competitive possibility produces or may produce 
consequences neither the character of the unit nor the fact of com- 
petition, nor both together, could create in either form of service 
taken alone. In short, the very fact a rail carload is 30,000 pounds 
and a truckload 20,000, with rates respectively tied to these weights, 
may make a life-or-death difference in the competitive struggle, with 
consequences affecting not only the carriers but the public interest as 
well. And appellants’ argument that a 30,000-pound minimum is 
necessary to meet rail competition is at least consonant with the fre- 
quent recognition, both by the Commission and by this Court, that 
there are occasions when it is appropriate for the former to consider 
a carriers’ need to meet other carriers’ competition as a factor jus- 
tifying what otherwise would be an unreasonable or an unduly 
discriminatory rate. 

‘*But whether and to what extent competition may have destruc- 
tive effect, or other consequences hurtful to the public interest, in a 
particular situation may depend not merely on the difference in 
sizes of units, but on other factors. Each form of carriage has 
some inherent advantages over the others, such as mobility, speed, 
normal volume capacity, ete. Purely legal restrictions, such as 
limitations upon tonnage placed on trucks by state laws, create like 
or contrary effects. Whether, in a particular situation, the mere 
difference in loading capacity or some other or others of the many 
important factors affecting competitive position will be controlling 
depends upon the character of, and the factors involved in, that 
situation. And this is as true of one form of transportation as of 
another when, but for rate structures geared solely to costs of oper- 
ation, it comes within a competitive tangent. 

**In such a situation, therefore, to tie rate differentials exclus- 
ively to minimum weights based on available unit size conceivably 
might allocate all shipments of that size to the form of transportation 
to which it appertains. Or, if the effect were less extensive, still 
it might impose conditions upon the competition unduly burdensome 
or not required by the competitive situation and the applicable stat- 
utory policies. Thus, appellants say the Commission’s ruling has 
such consequences in this case, namely, to force them to make the 
45 per cent rate available on shipments between 20,000 and 30,000 
pounds, thus placing the railroads at a disadvantage on such ton- 
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nages and compelling the motor carriers to reduce their rates on 
them below what the competition requires; or to compel them to 
forego an equality of rate with the railroads on shipments of 30,000 
pounds and more by charging only the one rate of 47.5 per cent on 
all shipments of 20,000 pounds and more. From these alternatives 
it is charged the consequence is to force the truckers ‘‘out of that 
very large field of traffic’’ and allocate it to the railroads. Whether 
this is the effect or not, we have no means of knowing on this record, 
Nor can we tell, other than by sheer acceptance of the Commission’s 
conclusion, in the form of its statement of the result and cryptic 
formulation of the policy on which it is rested, whether the proposed 
rates will give the motor carriers an undue competitive advantage 
as to shipments of 20,000 to 30,000 pounds, whether there will be 
discrimination in fact between classes of shippers, or whether though 
these things may result in the particular situation they will do so 
only by virtue of its peculiar features or by virtue of its conformity 
to conditions generally prevailing in regions competitive as between 
rail and motor carriers. 

‘‘These, and other questions of like import, remain unanswered 
upon the record. The problem is novel. It is not free from con- 
plexity, as appears from the Commission’s hesitant departures 
from, then its return to, the long-established railroad rule, in inter- 
earrier situations. Further, the matter is one of general importance, 
It affects not only shipments of linoleum, and motor carriers, but 
many kinds of shipments and all kinds of carriers within the Com- 
mission’s jurisdiction. It may touch vitally the public interest. It 
involves, to some extent, the important task of reconciling previous- 
ly established railroad policies with, or adapting them to, the re- 
quirements of the presently effective National Transportation Policy 
and its application to a coordinated transportation system. Upon 
a matter of such consequence and complexity, our function in re- 
view cannot be performed without further foundation than has 
been made. 

‘*We do not mean by this to imply that the result the Com- 
mission has reached would not be sustained if a sufficient basis were 
supplied in the record. We do not undertake to determine what re- 
sult the Commission should reach. But we cannot say the one at 
which it has arrived has the sanction of law without further basis 
than we now have. This in itself requires reversal. Consequently 
we need not speak concerning appellants’ other contentions, except 
insofar as the pertinence of some of them to the necessary further 
proceedings requires. 

‘* Appellants’ broadest contention must be rejected at this stage. 
It is, in effect, that as a matter of law, in the particular circum- 
stances competitive necessity becomes the controlling consideration, 
and costs of operation, that is the requirement that minimum vol- 
ume rates be geared to loading capacity, become immaterial. That 
view must be rejected for the same reason as requires rejection, on 
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eS on this record and until further buttressed, of the Commission’s con- 
em to verse view that costs exclusively control and competition becomes 
30,000 immaterial. Conceivably particular circumstances might make one 
nt on or the other factor predominant and, in such a situation, the choice 
atives would be for the Commission to make, upon a proper weighing of 
F that the facts and opposing policies possibly applicable. Whether in any 
ether ease this contention of appellant could be accepted may be doubtful. 
cord. Certainly it should not be in advance of further action by the Com- 
sion’s mission and then only in circumstances which would justify it as 
‘yptie being in the public interest so clearly that no other view would be 
posed tenable. 
ntage ‘* Appellants also say that as a matter of law there could be no 
ill be unjust discrimination in the present circumstances, since they insist 
ough there is no showing, upon the facts, that different classes of ship- 
do so pers would be affected. On the contrary they assert that all ship- 
mmity pers actually are in the same class and all are free to avail them- 
ween selves of the alternative rates above 20,000 and 30,000 pounds, 47.5 
per cent and 45 per cent, respectively, as they please. But the only 
vered bases for this assertion are, first, the absence of any finding that the 
com- availability of the 45 per cent rate, minimum 30,000 pounds, ‘would 
tures in practical effect be confined to only a few or a particular class of 
nter- shippers’ and the further assertion that no such finding could be 
ance, made, since 30,000-pound shipments of linoleum ‘are the normal 
. but units of quantity purchase and sale as revealed by the railroad car- 
Com- load rates which apply between the same localities only on ship- 
It ments of 30,000 pounds.’ Obviously, as the Commission noted, the 
ious- mere existence of these rates in the tariffs hardly could be taken to 
2 To. prove the conclusion appellants sought to draw from that fact. 
olicy Certainly it could not be taken as conclusive evidence. Whether or 
Jpon not, however, the proposed rates in fact would operate to create 
. re- an undue discrimination between shippers, or classes of them, is 
has a matter upon which the record factually throws no light. It is 
therefore one for further examination by the Commission. 
Yom- *‘TIn returning the case we emphasize that we do not question 
were the Commission’s authority to adopt and apply general policies ap- 
t re- propriate to particular classes of cases, so long as they are consistent 
e at with the statutory standards which govern its action and are form- 
asis ulated not only after due consideration of the factors involved but 
ntly with sufficient explication to enable the parties and ourselves to un- 
cept derstand, with a fair degree of assurance, why the Commission acts 
ther as it does. Cf. United States vs. Carolina Freight Carriers Corp., 315 
U. S. 475, 488, 489. Observance of this requirement is as necessary 
age. when an established policy is being extended to new and significant 
um- situations as when a new policy is being formulated and applied 
ion, in the first instance. We do not undertake to tell the Commission 
vol- what it should do in this case. That is not our function. We only 
‘hat require that, whatever result be reached, enough be put on record 
on to enable us to perform the limited task which is ours. 














Meetings of Regional Chapters 





District No. 1 Chapter 


Bentley W. Warrén, Chairman, 30 State Street, Boston, Mass 
(Notice of the time and place of monthly meetings will appear later). 


Chicago Chapter 


C. R. Hillyer, Chairman, 135 South LaSalle Street, Chicago, Illinois, 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. C. 
(The date and place of meetings announced by notice). 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


W. W. Gibson, President, 1144 Baker Building, Minneapolis, Min- 
nesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis. 


Pittsburgh Chapter 


John H. Wilharm, Chairman, G. T. M., Diamond Alkali Company, 
535 Smithfield Street, Pittsburgh, Pennsylvania. 


Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 

N. B.; Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
—_ other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JourNnat). 
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San Francisco Chapter 


R. F. Burley, Chairman, c/o McCormick S. S. Co. Division of Pope 
& Talbot, Inc., 461 Market Street, San Francisco, 5, California. 
Meets: Commercial Club, San Francisco, California—quarterly. 





Southern California Chapter 


Roy S. Busby, Chairman, 201 South Irving Boulevard, Los Angeles, 
4, California. 





Possibilities of Air Way Freight Transportation Discussed by Captain 
Victor D. Herbster Before District No. 1 Chapter 


At a dinner held at the Hotel Manger, in Boston, on Wednesday 
evening, January 19th, members of District No. 1 Chapter were ad- 
dressed by Captain Victor D. Herbster, U. S. N., Commander of the 
Northern Air Group, Eastern Sea Frontier, who spoke on ‘‘ Possibilities 
of Air Way Freight Transportation.’’ 





March Meeting of Chicago Chapter Addressed by Hewett Biaett 
Of The Burlington Railroad 


‘‘Power of the Interstate Commerce Commission to Prescribe Min- 
imum Rates to Preserve Rate Relationships’’ was the subject of an ad- 
dress by Hewett Biaett, Esquire, Commerce Attorney of the Chicago, 
Burlington & Quincy Railroad, at the regular monthly meeting of the 
Chicago Chapter on March 3rd. 





E. G. Plowman, Vice-President, U. S. Steel Corporation 
to Speak at Meeting of Pittsburgh Chapter 


One of the phases of traffic and transportation will be discussed by 
Mr. E. G. Plowman before the March 20th meeting of the Pittsburgh 
Chapter. Members of the Pittsburgh Traffic Club have been invited 
to attend the meeting. 











CODE OF ETHICS FOR PRACTITIONERS* 
before the 
INTERSTATE COMMERCE COMMISSION 


PREAMBLE 


No rules of conduct can be framed which will particularize all the 
duties of the practitioner in the varying phases of litigation or in his 
relations to clients, adversaries, other practitioners, the Commission and 
the public. The following canons of ethics are adopted as a general 
guide for those admitted to practice before the Interstate Commerce 
Commission. 


It will be remembered that the practitioners before the Commission 
include (a) lawyers, who have been regularly admitted to practice law, 
and (b) others having traffic or other technical experience qualifying 
them to aid the Commission in administration of the Interstate Com- 
merce Act and related Acts of Congress. The former are bound by a 
broad code of ethics and unwritten rules of professional conduct which 
apply to every activity of a lawyer; for the latter, no code of ethics has 
been written heretofore. The following canons do not release the lawyer 
from any of the duties or principles of professional conduct by which 
lawyers are bound. They apply alike to all practitioners before the 
Commission and the setting forth therein of particular duties or prin- 
cipies of conduct should not be construed as a denial of the exisience of 
others equally imperative although not specifically mentioned. The 
word ‘‘Commission’’ as used herein includes Divisions of the Commis- 
sion, and the representatives of the Commission, whether members, ex- 
aminers, or other employees connected with the matter in hand. 


*(Note: The ballot vote and comments relating to the addition to the Code of 


Ethics of the use of titles have been submitted to the Executive Committee for 
further consideration.) 
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CANONS OF ETHICS. 


1. STANDARDS OF ETHICAL Conpuct tn Courts oF UNitTED STATES 
TO BE OBSERVED 


These canons are in furtherance of the purpose of the Commission’s rules of 
practice which enjoin upon all persons appearing in proceedings before it to con- 
form, as nearly as may be, to the standards of ethical conduct required of prac- 
titioners before the courts of the United States; and such standards are taken as 
the basis for these specifications, modified in so far as the nature of the practice 
before the Commission requires. 


2. THe Duty oF THE PRACTITIONER TO AND His ATTITUDE TOWARDS 
THE CoMMISSION 


It is the duty of the practitioner to maintain towards the Commission a re- 
gpectful attitude, not for the sake of the temporary incumbent of the office, but 
for the maintenance of the importance of the functions he administers. In many 
respects the Commission functions as a Court, and practitioners should regard them- 
selves as Officers of that Court and strive to uphold its honor and dignity. The 
Commission, not being wholly free to defend itself, is peculiarly entitled to receive 
the support of the practitioner against unjust criticism and clamor. Whenever 
there is proper ground for serious complaint of a member or employee of the Com- 
mission it is the right and duty of the practitioner to submit his grievances to the 
proper authorities. In such cases, but not otherwise, such charges should be en- 
couraged and the person making them should be protected. 


3. PUNCTUALITY AND EXPEDITION 


It is the duty of the practitioner not only to his client, but also to the Com- 
mission and to the public, to be punctual in attendance, and to be concise and direct 
in the trial and disposition of causes. 


4. ATTEMpTs To Exert Po.iticaL INFLUENCE ON THE COMMISSION 


It is unethical for a practitioner to attempt to sway the judgment of the Com- 
mission by propaganda, or by enlisting the influence or intercession of members of 
the Congress or other public officers, or by threats of political or personal reprisal. 


5. ATTEMPTs TO ExertT PERSONAL INFLUENCE ON THE COMMISSION 


Marked attention and unusual hospitality on the part of a practitioner to a 
Commissioner, examiner, or other representative of the Commission, uncalled for 
and unwarranted by the personal relations of the parties, subject both to miscon- 
struction of motive and should be avoided. A self-respecting independence in the 
discharge of duty, without denial or diminution of the courtesy and respect due 
the official station is the only proper foundation for cordial personal and official 
relations between Commission and practitioners. 
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6. THE SELECTION OF COMMISSIONERS 


The nomination of Commissioners is a duty of the President, and confirmation, 
of the Senate. It is the duty of the practitioners in so far as they attempt to advise 
the appointing or confirming officers, to endeavor to prevent any consideration from 
outweighing fitness in the selection. 


7. THe Practitioner’s Duty in Its Last ANALYsIS 


No client, corporate or individual, however powerful, no cause, civil or political 
however important, is entitled to receive, and no practitioner should render, any 
service or advice involving disloyalty to the law or disrespect of its official ministers, 
or corruption of any person or persons exercising a public office or employment or 
private trust, or deception or betrayal of the public. In rendering any such im- 
proper service or advice the practitioner invites and merits stern and just condem- 
nation. Correspondingly, he advances the honor of his calling and the best interests 
of his client when he renders service or gives advice tending to impress upon the 
client and his undertaking exact compliance with the strictest principles of moral 
law. He must also observe and advise his client to observe the statute law, although 
until a statute shall have been construed and interpreted by competent adjudica- 
tion, he is free and is entitled to advise as to its validity and as to what he con- 
scientiously believes to be its just meaning and extent. But above all he will find 
his highest honor in a deserved reputation for fidelity to private trust and to public 
duty, as an honest man and as a patriotic and loyal citizen. 


8. Private COMMUNICATIONS WITH THE COMMISSION 


In the disposition of contested proceedings brought under the Interstate Com- 
merce Act the Commission exercises quasi-legislative powers, but it is nevertheless 
acting in a quasi-judicial capacity. It is required to adminster the Act and to 
consider at all times the public interest beyond the mere interest of the particular 
litigants before it. To the extent that it acts in a quasi-judicial capacity, it is grossly 
improper for litigants, directly or through any counsel or representative, to com- 
municate privately with a commissioner, examiner or other representative of the 
Commission about a pending cause, or to argue privately the merits thereof in the 
absence of their adversaries or without notice to them. Practitioners at all times 
should scrupulously refrain in their communications to and discussions with the 
Commission and its staff from going beyond ex parte representations that are 
clearly proper in view of the administrative work of the Commission. 


9. ADVERSE INFLUENCES AND CONFLICTING INTERESTS 


It is the duty of a practitioner at the time of retainer to disclose to the client 
all the circumstances of his relations to the parties, and any interest in or connec- 
tion with the controversy, which might influence the client in the selection of the 
person to represent or assist him. 

It is unethical to represent conflicting interests, except bv express consent of all 
concerned given after a full disclosure of the facts. Within the meaning of this 
canon a practitioner represents conflicting interests when, in behalf of one client, 
it is his duty to contend for that which duty to another client requires him to oppose. 
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The obligation to represent the client with undivided fidelity and not to divulge 
his secrets or confidences forbids also the subsequent acceptance of retainers or em- 
ployment from others in matters adversely affecting any interest of the client with 
respect to which confidence has been reposed. 

/ 


10. Associate CouNSEL AND CONFLICTS OF OPINION 


A client’s proffer of assistance of additional counsel (the word “counsel” as 
used in this paragraph is intended to include all registered practitioners before the 
Commission, whether members of the legal profession or traffic representatives) 
should not be regarded as evidence of want of confidence, but the matter should be 
left to the determination of the client. A practitioner should decline association as 
colleague if it is objectionable to the original counsel, but if the counsel first retained 
is relieved, another may come into the case. 

When practitioners jointly associated in a cause cannot agree as to any matter 
vital to the interest of the client, the conflict of opinion should be frankly stated to 
him for his final determination. His decision should be accepted by them unless 
the nature of the difference makes it impracticable for the practitioner whose judg- 
ment has been overruled to cooperate effectively. In this event it is his duty to 
ask the client to relieve him. : 

Efforts, direct or indirect, in any way to encroach upon the business of 
another practitioner are unworthy of those who should be brethren, but, neverthe- 
less, it is the right of any practitioner, without fear or favor, to give proper advice 
to those seeking relief against an unfaithful or neglectful practitioner, generally 
after communication with the practitioner of whom the complaint is made. 


11. WitHDRAWAL FROM EMPLOYMENT 


The right of a practitioner to withdraw from employment, once assumed, arises 
only from good cause. Even the desire or consent of the client is not always suf- 
ficient. The practitioner representing him should not throw up the unfinished task 
to the detriment of his client except for reasons of honor or self-respect. If the 
client insists upon an unjust or immoral course in the conduct of his case, or if he 
persists ever the practitioner’s remonstrance in presenting frivolous defenses, or if 
he deliberately disregards an agreement or obligation as to fees or expenses, the 
practitioner may be warranted in withdrawing on due notice to the client, allowing 
him time to employ another. So also when a practitioner discovers that his client 
has no case and the client is determined to continue it; or even if he finds himself 
incapable of conducting the case effectively. Sundry other instances may arise in 
which withdrawal is to be justified. Upon withdrawing from a case after a retainer 
has been paid, he should refund such part of the retainer as has not been clearly 
earned. 


12. Apvisinc Upon THE Merits oF A CLIENT’s' CAUSE 


A practitioner should endeavor to obtain full knowledge of his client’s cause 
before advising thereon, and he is bound to give a candid opinion of the merits 
and probable result of pending or contemplated litigation. He should beware of 
bold and confident assurances to clients, especially where employment may depend 
upon such assurance. Whenever the controversy will admit of fair adjustment, the 
client should be advised to avoid or to end the litigation. 
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13. NEGOTIATIONS WITH OpposiNG Party 


A practitioner should not in any way communicate upon the subject of contro. 
versy with a party represented by counsel except upon express agreement with 
such counsel (the word “counsel” as used in this canon includes all registered prac. 
titioners before the Commission, whether members of the legal profession or traffic 
representatives); much less should he undertake to negotiate or compromise the 
matter with him, but should deal only with his counsel. It is incumbent upon the 
practitioner most particularly to avoid everything that may tend to mislead a party 
not represented by counsel, and he should not undertake to advise him as to the law. 


14. Fixinc THE AMOUNT OF THE FEE 


In fixing fees, practitioners should avoid charges which overestimate their ad- 
vice and services, as well as those which undervalue them. A client’s ability to pay 
cannot justify a charge in excess of the value of the service, although his poverty 
may require a less charge, or even none at all. 


15. COMPENSATION, COMMISSION AND REBATES 


A practitioner should accept no compensation, commissions, rebates, or other 
advantages from parties to the proceeding other than his client without the knowl 
edge and consent of his client after full disclosure. 


16. CONTINGENT FEES 


Contingent fees should be such only as are sanctioned by law. 


In no case, ex- 
cept a charity case, should they be entirely contingent upon success. 


17. Division oF FEEs 


No division of fees for services is proper, except with a member of the bar or 
with another practitioner, based upon a division of service or responsibility. It is 
unethical for a practitioner to retain laymen to solicit his employment in pending 
or prospective cases, and reward them by a division of fees, and such a practice 
cannot be too severely condemned. 


18. Suinc CLiENTs For FEES 


Controversies with clients concerning compensation are to be avoided in so far 
as compatible with self-respect and with the right to receive reasonable recompense 


for services; and lawsuits against clients should be resorted to only to prevent 
injustice, imposition or fraud. 


19. AcguirING INTEREST IN LITIGATION 


The practitioner shall not purchase or otherwise acquire any pecuniary interest 
in the subject matter of the litigation which he is conducting. 
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20. ExpENSES 


A practitioner may not properly agree with a client that the practitioner shall 
say or bear the expenses of litigation. He may in good faith advance expenses as a 
matter of convenience but subject to reimbursement by the client. 


21. WITNESSES 


A practitioner shall not undertake that the compensation of a witness shall be 
contingent upon the success of the cause in which he is called. If the ascertain- 
ment of truth requires that a practitioner should seek information from one con- 
sected with or reputed to be biased in favor of an adverse party, he is not thereby 
eterred from seeking to ascertain the truth from such person in the interest of 
his client. 


22. DEALING WITH TRUST PROPERTY 


Money of the client or other trust property coming into the possession of the 
practitioner should be reported promptly, and, except with the client’s knowledge 
and consent, should not be commingled with the practitioner’s private property or 
be used by him. 


23. How Far A PRACTITIONER May Go 1n SupporTinG A CLIENT’s CAUSE 


Nothing will operate more certainly to create or foster popular prejudice 
against practitioners as a class, and deprive them of that full measure of public 
esteem and confidence which belongs to the proper discharge of their duties than 
does the false claim, often set up by the unscrupulous in defense of questionable 
transactions, that it is the duty of the practitioner to do whatever may enable him 
to succeed in winning his client’s cause. 

The practitioner owes “entire devotion to the interest of the client, warm zeal 
in the maintenance and defense of his rights, and the exertion of his utmost learn- 
ing and ability,” to the end that nothing be taken or be withheld from him, save 
by the rules of law, legally applied. No fear of the disfavor of the Commision or pub- 
lic unpopularity should restrain him from full discharge of his duty. The client is 
entitled to the benefit of any and every remedy and defense that is authorized by 
the law of the land, and he may expect his counsel to assert every such remedy or 
defense. But it is to be steadfastly borne in mind that this great trust is to be 
performed within and not without the bounds of the law. Admission to the privi- 
lege of appearing before the Commission as representing another does not permit, 
much less does it demand of him for any client, violation of law or any manner of 
fraud or chicane. He must obey his own conscience and not that of his client. 


24. RESTRAINING CLIENTS FROM | MPROPRIETIES 


A practitioner should use his best efforts to restrain and to prevent his clients 
irom doing those things which he himself ought not to do, particularly with refer- 
ence to their conduct towards the Commission, other practitioners, witnesses and 
suitors. If a client persists in such wrong-doing the practitioner should terminate 
their relations. 
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25. ILL-FEELING AND PERSONALITIES BETWEEN ADVOCATES 


Clients, not their representatives, are the litigants. Whatever may be the ijl. 
feeling existing between clients, it should not be allowed to influence practitioners 
in their conduct and demeanor toward each other or towards suitors in the case, 
All personalities between practitioners should be scrupulously avoided. In the trial 
of a cause it is indecent to allude to the personal history or the personal peculiari- 
ties and idiosyncracies of practitioners on the other side. Personal colloquies be 
tween practitioners which cause delay and promote unseemly wrangling should also 
be carefully avoided. Their statements should be addressed to the Commission, 


26. TREATMENT OF WITNESSES AND LITIGANTS 


A practitioner should always treat adverse witnesses and suitors with fairness 
and due consideration, and he should never minister to the malevolence or prejudice 
of a client in the trial or conduct of a cause. The client cannot be made the keeper 
of the practitioner’s conscience in such matters. He has no right to demand that 
his counsel (practitioner) shall abuse the opposing party or indulge in offensive 
personalities. Improper speech is not excusable on the ground that it is what the 
client would say if speaking in his own behalf. 


27. (None) 


28. Discussion OF PENDING LITIGATION IN PuBLic Press 


Attempts to influence the action and attitude of the members and examiners 
of the Commission through propaganda, or through colored or distorted articles, 
in the public press, are more apt to react against than in favor of the parties re 
sorting to such measures. On the other hand, it is not against the public interest 
or unfair to the Commission that the facts of pending litigation shall be made known 
to the public through the press in a fair and unbiased manner and in dispassionate 
terms. Practitioners should themselves avoid, and should counsel their clients 
against, giving to the public press any press notices or statements of a nature in- 
tended to inflame the public mind, to stir up possible hostility toward the Com- 
mission, or to influence the Commission’s course and judgment as to pending or 
anticipated litigation. When the circumstances of a particular case appear to justify 
a statement to the public through the press, it is unethical to make it anonymously. 


29. CANDOR AND FAIRNESS 


The conduct of practitioners before the Commission and with other practitioners 
should be characterized by candor and fairness. The non-technical character and 
liberality of the Commission’s practice call for scrupulous observance of the prin- 
ciples of fair dealing and just consideration for the rights of others. 

It is not candid or fair for a practitioner knowingly to mis-state or misquote 
the contents of a paper, the testimony of a witness, the language or the argument 
of opposing counsel, or the language or effect of a decision or a textbook; or, with 
knowledge of its invalidity, to cite as authority a decision which has been over 
ruled or otherwise impaired as a precedent, or a statute which has been repealed; 
or in argument to assert as a fact that which has not been proved, or to mislead 
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his opponent by concealing or withholding positions in his opening argument upon 

which his side then intends to rely. 
he ill. It is dishonorable to deal other than candidly with the facts in taking the state- 
ioners ments of witnesses, in drawing affidavits and other documents, and in the presen- 
Cat. B ration of causes. 
e trial A practitioner should not offer evidence, which he knows the Commission 
uliari- BF should reject, in order to get the same before the Commission by argument for its 
es be & admissibility, or arguments upon any point not properly calling for determination. 
d also B He should not introduce into an argument remarks or statements intended to in- 
on. uence the by-standers. 

These and all kindred practices are unethical and unworthy of a practitioner 


airness 30. RIGHT OF PRACTITIONER TO CONTROL THE INCIDENTS OF THE TRIAI 
>judice 
keeper As to incidental matters pending the trial, not affecting the merits of the cause 


d that [or working substantial prejudice to the rights of the client, such as forcing the 
fensive § opposing practitioner to trial when he is under affliction or bereavement, forcing 
at the | the trial on a particular day to the injury of the opposing practitioner when no 
harm will result from trial at a different time, agreeing to extensions of time and 
the like, the practitioner and not the client, must be allowed to judge. In such 
matters no client has a right to demand that his counsel (practitioner) shall be 
iliberal or do anything therein repugnant to the practitioner’s sense of honor and 
propriety. 

miners 
tticles, 31. TAKING TECHNICAL ADVANTAGE OF OpposinG CoUNSEL; AGREEMENTS WITH HIM 
mh A practitioner should not ignore known customs or practice of the Commis- 
sion, even when the law permits, without giving timely notice to the opposing 


yr practitioner. In so far as possible, important agreements affecting the rights of 

clients clients should be reduced to writing; but it is dishonorable to avoid performance 

sre ine ¥ 2M agreement fairly made because it is not reduced to writing. 

Con- 

ing of 32. ADVERTISING, Direct or INDIRECT 

justify 

nously. The most worthy and effective advertisement possible is the establishment of a 
well-merited reputation for capacity and fidelity to trust. This cannot be forced, 
but must be the outcome of character and conduct. The publication or circulation 

rn of ordinary simple business cards, being a matter of personal taste or local custom, 

an and sometimes of convenience, is not improper. But solicitation of employment by 

: circulars or advertisements, or by personal communications or interviews, not war- 
ranted by personal relations, is unethical. It is equally unethical to procure busi- 

isquote ness by indirection through touters of any kind. Indirect advertisement for em- 

sument ployment by furnishing or inspiring newspaper comments concerning causes in which 

with the practitioner has been or is engaged, or concerning the manner of their conduct, 

aan the magnitude of the interests involved, the importance of the practitioner's Posi- 

vealed: tions, and all other like self-laudation, lower the tone of the calling and are intol- 


erable. 


mislead 
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33. PROFESSIONAL CARD 


The simple professional card mentioned in Canon 32 may with propriety cop. 
tain only a statement of the practitioner's name (and those of his associates) 
occupation, address, telephone number, and special branch or branches of practice 
Such cards may be inserted in reputable lists and may give authorized reference 
or name clients with their permission. 


34. StirRING up LitiGATION, DirEcTLY OR THROUGH AGENTS 


It is unethical for a practitioner to volunteer advice that a proceeding 
brought before the Commission, except in rare cases where ties of blood, relation. 
ship or trust make it his duty to do so. Stirring up strife and litigation is not only 
unethical but it is indictable at common law. It is disreputable for a practitione 
to hunt up defects or other causes of action and disclose them in order to be em- 
ployed to bring complaint, or to breed litigation by seeking out those having claim 
for damages or any other grounds of action in order to secure them as clients, or 
employ agents or runners for like purposes, or to pay or reward, directly or in 
directly, those who bring or influence the bringing of such cases to his office to 
seek his services. No complaint should be brought before the Commission by : 
practitioner except with the distinct knowledge and spécific consent of the client 
in the particular case. A duty to the public and to the Association devolves upon 
every member having knowledge of such practices upon the part of any practi- 
tioner, immediately to inform thereof to the end that the offender may be disciplined 
or disbarred. 


35. JUSTIFIABLE AND UNJUSTIFIABLE LITIGATION. 


The practitioner must decline to conduct a cause or to make a defense when 
convinced that it is intended merely to harass or to injure the opposing party 
or to work oppression or wrong. But otherwise it is his right, and having accepted 
retainer, it becomes his duty, to insist upon the judgment of the Commission as to 
the merits of his client’s claim. His appearance should be deemed equivalent to an 
assertion upon his honor that in his opinion his client’s case is one proper for de 
termination. 


36. RESPONSIBILITY FOR LITIGATION. 


No practitioner is obliged: to act either as adviser or advocate for every person 
who may seek to become his client. He has the right to decline employment. Every 
practitioner upon his own responsibility must decide what employment he will a 
cept, what causes he will bring before the Commission for complainants, or contest 
for defendants or respondents. The responsibility for advising as to questionable 
transactions, for bringing questionable proceedings, for urging questionable defenses 
is his alone. He cannot escape it by urging as excuses that he is only following his 
client’s instructions, or that he is under a stated retainer or in the regular employ- 
ment of his client. 
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37. DiscovERY OF IMPOSITION AND DECEPTION. 


When a practitioner discovers that some fraud or deception has been practiced, 
which has unjustly imposed upon the Commission or a party, he should endeavor to 
rectify it; first by advising his client to forego any advantage thus unjustly gained 
and, if his client refuses, by promptly informing the injured person or his counsel 
(practitioner), so that appropriate steps may be taken. 


38. UPHOLDING THE HONOR OF THE CALLING. 


Practitioners should expose without fear or favor before the proper tribunals 
corrupt or dishonest conduct and should accept without hesitation employment 
against a practitioner who has wronged his client. The practitioner upon the trial 
of a cause in which perjury has been committed owes it to the Commission and 
to the public to bring the matter to the knowledge of the prosecuting authorities. 
The practitioner should aid in guarding the bar of the Commission against ad- 
mission thereto of candidates unfit or unqualified because deficient in either moral 
character or education. A practitioner should propose no person for admission to 
practice before the Commission unless from personal knowledge or upon reasonable 
inquiry he sincerely believes and is able to vouch that such person possesses the 
qualifications prescribed in the Commission’s rules of practice. He should strive 
at all times to uphold the honor and maintain the dignity of his calling and to im- 
prove not only the law but the administration of justice. 


39. INTERMEDIARIES. 


The services of a practitioner should not be controlled or exploited by any lay 
agency, personal or corporate, which intervenes between client and practitioner. 
His responsibility and qualifications are individual. He should avoid all relations 
which direct the performance of his duties in the interest of such intermediaries. 
His relation to the client should be personal, and the responsibility should be direct 
to the client. 

He may accept employment from any organization, such as an association, club 
or trade organization, authorized by law to be a party to proceedings before the 
Commission, to render services in such proceedings in any matter in which the 
organization, as an entity, is interested. This employment should only include the 
rendering of such services to the members of the organization in respect to their 
individual affairs as are consistent with the free and untrammeled performance of 
his duties to the Commission. 

Nothing in this canon shall be construed as conflicting with canon 17. 


40. RETIREMENT FROM PuBLic EMPLOYMENT. 


A practitioner, having once held public office or having been in the public em- 
ploy, should not after his retirement, accept employment as an advocate or adviser 
in the same proceeding or as to the same, or substantially the same, facts as were 
involved in any specific question which he investigated or passed upon in a judi- 
cial or quasi-judicial capacity while in such office or employ, whether the same or 
different parties are concerned. 
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41. ConFIDENCES OF A CLIENT 


The duty to preserve his client’s confidences in the course of his employment 
outlasts the practitioner’s employment, and extends as well to his employees. None 
of them should accept employment which involves the disclosure or use of these 
confidences, either for the private advantage of the practitioner or his employees 
or to the disadvantage of the client, without knowledge and consent of the client 
even though there are other available sources of such information. A practitioner 
should not continue employment when he discovers that this obligation prevents 
the performance of his full duty to his former or to his new client. 

If a practitioner is falsely accused by his client, he is not precluded from dis 
closing the truth in respect to the false accusation. The announced intention of a 
client to commit a crime is not included within the confidences which a practitioner 
is bound to respect. He may properly make such disclosures as to prevent the act 
or protect those against whom it is threatened. 


42. PARTNERSHIPS—NAMES 


Partnerships among practitioners for the practice of their calling are very com- 
mon and are not to be condemned. The rules of the Commission provide that 
corporations or firms will not be recognized. Practitioners before the Commission 
should therefore appear individually and not as members of partnersnips. In the 
formation of partnerships care should be taken not to violate any law locally ap- 
plicable; care should also be taken to avoid any misleading name or represen- 
tation which would create a false impression as to the position or privileges of 
a member not locally admitted, or who is not duly authorized to practice, and 
as such amenable to discipline. No person should be held out as a practitioner or 
member who is not so admitted. No practitioner who is not admitted to practice 
in the courts should be held out in a way which will give the impression that he 
is so admitted. No false or assumed or trade name should be used to disguise the 
practitioner or his partnership. The continued use of the name of a deceased or 
former partner is or may be permissible by local custom, but care should be taken 
that no imposition or deception is practiced through this use. If a member of the 
firm becomes a Commissioner, or an Examiner or other employee of the Commission 
his name should not be retained in the firm name, as such retention may give color 
to the impression that an improper relation or influence is continued or possessed 
by the firm. 

This canon dees not inhibit the association of a practitioner with a mercantile, 
manufacturing, or other commercial institution, in the capacity of its counsel or 
adviser. 
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RULES CONCERNING THE METHOD AND PROCEDURE TO BE USED BY THE 
COMMITTEE ON PROFESSIONAL ETHICS AND GRIEVANCES IN EXPRESSING 
OPINIONS, IN MAKING INVESTIGATIONS, IN THE HEARING OF COM- 
PLAINTS AND TAKING OF TESTIMONY. * 


PART I. 


INFORMAL OPINIONS CONCERNING Proper PROFESSIONAL CONDUCT 


|. Members of the Association desiring to consult the Committee concerning 
proper professional conduct should submit to the Committee concise statements in 
writing setting forth: (1) The pertinent facts; (2) the question submitted; (3) the 
considerations pro and con which prompt the consultation; and (4) the names and 
addresses of the members submitting the statement. Such statements should be 
addressed to the Chairman of the Committee and, where practicable, should be 
accompanied by 35 copies thereof for distribution to the other members of the 
Committee, and for transmission, if occasion arises, to the Executive Committee. 
The Chairman may request that such statements be clarified, corrected or amplified 
in the respects indicated by him and, if deemed necessary by him for adequate pre- 
sentation of the questions submitted, may call for amended statements in writing 
presenting clearly and concisely all that the Committee is asked to consider in ex- 
pressing its opinion. Such amended statements, if called for, will replace the original 
statements and all intervening correspondence should be accompanied by 35 copies 
for the purposes indicated above, and will be used as the basis for any informal 
opinion expressed. Such informal opinion shall be expressed only (a) at a meeting 
of the Committee upon approval thereof by at least a majority of the Committee, 
or (b) without a meeting, upon the approval thereof in writing by a majority of 
the Committee after due notice of the matter to be decided shall have been sent 
to all its members. Provided that, if the Chairman is so requested in any case by 
a majority of the Committee, the informal opinion therein shall in that event be 
considered and expressed only at a meeting of the Committee. 

2. Opinions of the Committee shall be in writing. No names or other means 
of identifying the persons involved will be stated in the opinions, appropriate sym- 
bols being used to designate the various parties concerned. Two copies of each 
opinion shall be filed with the Executive Committee, which shall transmit one copy 
to the Committee on Printing and Publicity for publication in such manner and 
form as the Executive Committee may direct. 

3. If, in the course of an investigation of a specific complaint of misconduct, 
it seems to the Committee that it will be in the interest of maintaining the stand- 
ards of practice before the Interstate Commerce Commission to render at once an 
informal opinion regarding some point of conduct regarding which there seems to 
be a divergence of thought among the practitioners before the Commission, rather 
than to await completion of the investigation and action by the Association, this 
will be done. Such informal opinion shall be given only after consideration at a 
meeting of the Committee and approval by at least a majority of the Committee, 
and shall conform to the requirements of Rule 2. 

*Adopted by the Committee on Professional Ethics and Grievances and approved 
by the Executive Committee. 
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PART II. 


CHARGES OR COMPLAINTS AS TO PROFESSIONAL CONDUCT, INVESTIGATIONS, Hearings, 
AND TAKING OF TESTIMONY 


1. The Committee, in the exercise of any of its powers, may consider all jp. 
formation as to professional misconduct of any member of the Association, or of 
any practitioner before the Commission, which comes to its attention, irrespective 
of the source of the information or the form in which it is received, and it will not 
disclose the source of such information, except to the Executive Committee, unless 
it have the permission of the informant so to do. 

2. Upon receipt of such information, the matter will receive preliminary jp. 
vestigation to determine whether there is sufficient evidence of misconduct to justify 
further consideration. Such investigation may be ex parte or the Chairman may, 
in his discretion, inform the alleged offending practitioner thereof and request him 
to answer, within a reasonable time to be fixed by the Chairman, any interrogatories 
which the Chairman may deem pertinent to the investigation, the answers to which 
would not violate the confidences of a client. The interrogated practitioner may 
file objections to any such interrogatories, which objections shall be presented to 
and considered by the Committee at its next meeting. 

3. If the practitioner admits or does not controvert the charges made against 
him, and waives an oral appearance before the Committee, the Committee shall 
consider the matter and make its recommendations, as provided in Rule 12. 

4. If the Chairman concludes, as a result of the preliminary investigation, that 
there is not sufficient basis for a further consideration of the matter, he shall so 
advise the informant. The latter may, if he desires, appeal from this decision of 
the Chairman by filing a statement of the complaints, supported by appropriate 
affidavits, for consideration by the Committee. 

5. If the accused practitioner denies the charges or controverts the alleged 
facts, and the Committee concludes that the matter should be further investigated, 
the Chairman shall advise the informant that it will enterain a formal complaint 
against the accused practitioner, who shall be designated the respondent. 

6. A formal complaint filed against a practitioner shall be accompanied by 
supporting affidavits as to the material facts and a signed statement to the effect 
that the complainant intends to prosecute the respondent before the Committee. 

7. The respondent shall be furnished by registered mail with copies of any 
complaint made against him, accompanied by a request that he answer such com- 
plaint in writing addressed to the Committee within such reasonable time as is 
fixed by the Chairman for that purpose, which time may be extended by the Chair- 
man on his own initiative or upon the respondent’s request. 

8. If the Chairman sees fit, he may advise respondent that the latter may waive 
an oral hearing and submit evidence in his behalf by affidavit. 

9. If the allegations in support of the complaint be admitted or not contro 
verted by respondent, the matter shall be submitted to the Committee after re 
spondent is given sufficient time to prepare and file in writing any desired argument. 
If he so desires, he shall be given an opportunity for oral argument before the 
Committee, either in person or by attorney. 

10. If respondent’s answer denies or controverts any material allegation ot 
statement in the complaint and supporting affidavit or affidavits, the matter shall 
be set for hearing at such time and place as may be determined by the Committee 
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ot the Chairman. Testimony may be taken in advance of the hearing before such 
person or persons as the Committee or the Chairman may designate, in such manner 
and at such time and place convenient to the respondent as the Chairman or the 
Committee may determine. At the hearing, and also in taking testimony in ad- 
vance of the hearing, respondent shall be given every reasonable opportunity to 
present testimony and argument in defense, to cross examine adverse witnesses, 
and to be represented by counsel. Testimony and argument at the hearing before 
the Committee, as well as the testimony, if any, taken in advance of the hearing, 
shall be taken down by a reporter, reduced to writing and kept in the files of the 
Committee. 

In a case where the Interstate Commerce Commission has held a hearing and 
made findings of fact regarding the ethical or professional conduct of a practitioner, 
the Committee may, in its discretion, without hearing make recommendations to 
the Executive Committee as to the censure or disbarment of the practitioner based 
on the facts found by the Interstate Commerce Commission. 

11. Unless specifically directed by the Executive Committee, no public hearing 
shall be held in connection with any charge or complaint against an accused prac- 
titioner and all matters in connection therewith shall be regarded as confidential 
until such time as the Committee’s decision is published by order of the Executive 
Committee or the Association. 

12. When the matter has been submitted to the Committee for decision, either 
after hearing and/or argument, or by agreement of respondent upon the facts, or 
after respondent has refused or failed after a reasonable time to make any reply 
or defense to the complaint, the Committee shall proceed to consider the matter. 
If the Committee is of the opinion that no grounds for action exist, it shall so 
notify the Executive Committee and, upon approval by the latter Committee, 
shall so notify complainant and respondent. If the Committee concludes that it 
should recommend censure or disbarment of respondent, it shall transmit a brief 
statement of the case and its recommendations, including minority views, if any, 
to the Executive Committee. The latter, if it approves the recommendations of 
the Committee on Professional Ethics and Grievances, shall submit such statement 
and recommendations to the Association at the next succeeding meeting of the Asso- 
cation for consideration as contemplated by Article VI, Section 2, of the By-Laws. 
Such consideration by the Association shall be in executive session and shall be 
considered confidential except as may be made public by the Executive Committee. 

13. The failure of an interrogated respondent who is a member of the Asso- 
ciation to answer interrogatories under Rule 2, or to answer a complaint under 
Rule 7, or to answer any proper inquiry in connection with such complaint at any 
stage of the proceeding, shall be sufficient ground for forfeiture of such member- 
ship. It shall be the duty of any member of the Association who is associated with 
other practitioners as a partner in a firm practicing before the Commission to an- 
swer the Committee’s inquiries in respect to any matter which has been handled by 
that firm under its firm name, regardless whether or not such matter was handled 
by an employee or partner who is not a member of the Association, provided that 
such answer would not violate the confidences of a client. Failure or refusal of a 
member of the Association under the circumstances indicated in this rule to answer 
interrogatories, inquiries or complaints, shall be brought to the attention of the 
Executive Committee for appropriate action. 
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14. Any duty prescribed herein as that of the Chairman may be by him or by 
the Committee delegated to any Acting Chairman or to any Chairman of a Suh 
Committee. 

15. If the preliminary investigation reveals a dispute as to the facts, or as tp 
the existence of a satisfactory explanation of the conduct complained of, and the 
informant fails or refuses to file a formal complaint as contemplated by Rules $ 
and 6, or abandons such complaint, the Committee may, if it considers such cours 
appropriate, ask the Executive Committee to request the President to communicate 
the facts, without recommendation, to the Interstate Commerce Commission for 
whatever action the latter may deem appropriate. 

16. If the Committee concludes, for any reason, after preliminary investigation, 
or at any other stage of the investigation, that the matter under consideration 
should be brought to the attention of the Commission without awaiting considers 
tion at a meeting of the Association, it shall follow the course outlined in Rule J5. 


PART Ill. 
CoMMITTEE MEETINGS 


Meetings ot the Committee may be called by the Chairman at such times and 
places as he may deem appropriate and convenient for the members of the Com- 
mittee, and shall be called by him upon request of any three members of the Com- 
mittee. Presence of a majority of the Committee at any meeting so called shall 
constitute a quorum for all purposes of the foregoing Rules, but Committee mem- 
bers unable to be present may express their views and vote by letter addressed to 
the other members of the Committee not later than 5 days after the date set for 
such meeting. Note of such expression or vote shall be appended to the minutes of 
the meeting. Reasonable notice of the time and place of each meeting, with indi- 
cation of any special matters or subjects proposed to be considered at that meeting 
shall be given by the Chairman to each other member of the Committee in such 
manner as he may deem appropriate. 
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INFORMAL OPINIONS OF COMMITTEE 
ON PROFESSIONAL ETHICS AND GRIEVANCES 


Informal Opinion No. 1. 
(3-31-31) 


STATEMENT OF Facts 


Applicants for admission to practice before the Interstate Commerce 
Commission under rule 1-B of the Rules of Practice sometimes solicit 
endorsements by practitioners who do not know the applicant person- 
ally and have no information concerning the applicant’s experience and 
qualifications. The committee has been asked for an informal opinion 
as to the propriety of certifying to the qualifications of an applicant 
under such circumstances and recommending his admission under the 
rules. 

OPINION 


Canon 38 of the Code of Ethics provides in part as follows: 

“The practitioner should aid in guarding the bar of the Commission against 
admission thereto of candidates unfit or unqualified because deficient in either moral 
character or education. A practitioner should propose no person for admission to 
practice before the Commission unless from personal knowledge or upon reasonable 
inquiry he sincerely believes and is able to vouch that such person possesses the 
qualifications prescribed in the Commission’s rules of practice.” 


These provisions require a practitioner to refuse to certify any 
person as qualified for admission to practice before the Commission un- 
less he possesses a sincere belief derived either from direct personal 
knowledge or from reasonable inquiry that the applicant is qualified. 
If such belief is lacking either because the facts available are not suffi- 
cient to form an opinion or because they leave some doubt as to the 
applicant’s qualifications, the practitioner should refuse to sign the 
certificate. All practitioners owe a solemn duty both to the Commission 
and to their profession to adhere scrupulously to this principle. No 
considerations of personal friendship or professional advantage should 
be permitted to interfere in the slightest with its strict performance. 
Only in that manner can the dignity of the Commission and the honor 
of the calling be upheld. 


Informal Opinion No. 2. 
(4-21-32) 
STATEMENT OF Facts 


The Traffic World carries a directory of attorneys at law practicing 
before the Interstate Commerce Commission and has done so for the 
past 15 or 20 years. The Committee has been asked for an informal 
opinion as to the propriety of this directory page. 
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OPINION 


Canon 32 of the Code of Ethics reads in part as follows: 


“The publication or circulation of ordinary simple business cards, being a mat- 
ter of personal taste or local custom, and sometimes of convenience, is not improper 
But solicitation of employment by circulars or advertisements, or by personal com- 
munications or interviews, not warranted by personal relations, is unethical.” 


Canon 33 reads as follows: 


“The simple professional card mentioned in Canon 32 may with propriety con- 
tain only a statement of the practitioner’s name (and those of his associates), occu- 
pation, address, telephone number, and special branch or branches of practice. Such 
cards may be inserted in reputable lists and may give authorized references, or 
name clients with their permission.” 


It is the opinion of the Committee that professional cards in the 
directory of attorneys in the Traffic World which comply strictly with 
the foregoing provisions are not improper. 


(Reconsidered 9-8-39) 
PUBLICATION OF PROFESSIONAL CARDS 


In Informal Opinion No. 2, rendered April 21, 1932, this Committee 
ruled that the publication by a practitioner before the Commission of a 
professional card, strictly conforming to the provisions of Canon 33, on 
the directory page of the Traffic World is not improper under Canon 32. 
Effective January 1, 1939, the American Bar Association by its amended 
Canon 43 does not countenance the publication by an attorney of such a 
professional card, it being improper under the amended canon for an 
attorney to permit the publication of his name in any law list not ap- 
proved by the American Bar Association. The approved law lists do 
not include the Traffic World. This difference between the canons of 
our Association, as interpreted, and those of the American Bar Associa- 
tion has led this Committee to give further consideration to Informal 
Opinion No. 2. 

A subcommittee has made a careful study of this matter and has 
unanimously concluded that Informal Opinion No. 2 should stand with- 
out change. The Committee, after consideration of the report by the sub- 
committee, has reached the same conclusion. Our Canons of Ethies apply 
equally to both lawyer and non-lawyer practitioners. The Committee is 
unwilling to recommend disapproval of publication by non-lawyer prac- 
titioners of professional cards, conforming to Canon 33, in the Traffic 
World. Canons 32 and 33 are applicable without distinction to both 
lawyer and non-lawyer practitioners. If these canons are construed a 
forbidding such professional cards such an interpretation must apply 
without distinction to both classes of practitioners before the Commis- 
sion. In the nature of things this interpretation of Canons 32 and 33 
of the Association of Interstate Commerce Commission Practitioners 
does not relieve attorneys of their independent responsibilities under 
the Canons of Ethics of the American Bar Association. 





Upo 
the ethic 
carriers 
new act, 
suggestil 
of those 
ences al 
writer tl 
The 
any pra 
92. The 
tion is 8 
purpose 
through 
stance ¢ 
provisio 


“Soli 
communi 


If 

custom, 
circulat 
cards et 
of his ¢ 
of the 

practic 


Mo 
Commis 
all poin 
rehearir 
grandfa 
States « 
Carrier 
points 

resente 
in oper 
not ent 
coverin 
has ask 
operati 





in the 
y with 


mittee 
n of a 
33, on 
on 32. 
ended 
such a 
‘or an 
Ot ap- 
sts do 
yns of 
ssocia- 
ormal 


d has 
with- 
e sub- 
apply 
tee is 
prae- 
'raffic 
both 
ed as 
apply 
mmis- 
nd 33 
oners 
ander 


MARCH, 1944 567 





Informal Opinion No. 3. 
(10-23-35) 


Upon enactment of the Motor Carrier Act, inquiry was made as to 
the ethical propriety of a practitioner circularizing a letter to motor 
varriers generally, directing their attention to the requirements of the 
new act, their far reaching effect upon the motor carrier industry, and 
suggesting that proper compliance therewith necessitates the services 
of those specially skilled. The proposed letter further invites confer- 
enees and interviews with the obvious view to the employment of the 
writer thereof for the rendition of such services. 

The circulation of a letter of such character and in such manner by 
any practitioner is plainly contrary to the express language of Canon 
92 The circulation would not be limited to those to whom its distribu- 
tion is sanctioned by personal relations with the writer, and the evident 
purpose of the communication is the general solicitation of employment 
throughout the industry. It is manifestly not in keeping, either in sub- 
stance or as to distribution, with either the letter or the spirit of that 
provision in the Canon which declares that : 


“Solicitation of employment by circulars or advertisements, or by personal 
communications or interviews, not warranted by personal relations, is unethical.” 


If desired, as a matter of personal taste, or in keeping with local 
custom, it is not improper, however, for practitioners to publish and 
circulate, as provided in Canons 32 and 33, ordinary simple business 
cards containing only a statement of the practitioner’s name (and those 
of his associates), occupation, address, telephone number, and the name 
of the special branch or branches of practice, such as motor carrier 
practice, in which he engages. 


Informal Opinion No. 4. 
(3-23-42) 


Motor Carrier No. | filed an application which was granted by a decision of the 
Commission, confirming certain grandfather rights between points in Zone “A” and 
all points in three designated States. Petition for reopening, reconsideration and 
rehearing was filed by rail lines and later by Motor Carrier No. 2, which asserted 
grandfather rights between Zone “A” and all points in one County in one of the 
States covered by the application of Motor Carrier No. | and insisted that Motor 
Carrier No. 1 had never engaged in operation between points in Zone “A” and 
points in that one County. In filing this petition, Motor Carrier No. 2 was rep- 
resented by “X.” Thereafter, Motor Carrier No. | admitted that it had not engaged 
in operation between points in Zone “A” and points in the one County and was 
not entitled, by virtue of any rights under the grandfather clause, to a certificate 
covering operation between points in Zone “A” and points in that County, and 
has asked that its application be amended and dismissed so far as it relates to such 
operation. 
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Motor Carrier No. | now desires to employ: “X" to represent it in the futy 
handling of its application before the Commission, and Motor Carrier No, 2 has 
stated in writing that it does not in any way object but on the other hand expressly 
consents that “X” may accept such employment by Motor Carrier No. |. 

The Committee has been asked by “X” for an informal opinion as to the pro 
priety of his accepting this offered employment by Motor Carrier No. |, in viey 
of the provisions of Canon No. 9. 

The Committee is of the opinion that the acceptance of the employment by 
“X” would not be in violation of Canon No. 9, or of Canon No. II, to the extent 
it might appear to be a withdrawal or release from employment by Motor Carrie; 
No. 2 as provided for in Canon No. II. 


Interpretations of Canons Nos. 17, 32 and 39. 


“Resolved that the Association of Practitioners adopts as a proper interpreta- 
tion of its Canons Nos. 17, 32 and 39 and as a construction thereof giving effect to 
the ethical standards intended to be effectuated thereby, the conclusions stated upon 
the facts recited in the following proposed Informal Opinion of the Committee on 
Professional Ethics and Grievances: 

A practitioner is an unsalaried officer in a publishing organization in which he 
has a financial interest. The organization advertises the sale of its books and other 
traffic services, including a consultation service on all transportation law questions 
to be rendered to the organization’s patrons by such practitioner, whose ability and 
the excellence of whose legal services and advice are extolled in the advertising liter- 
ature of the organization. In some instances the consultation service is rendered 
at a separate annual fee charged by the organization, while in others it is included, 
without any stated separate charge, as a bonus to induce the sale of the organiza 
tion’s books. 

1. Such direct association and financial connection between a practitioner and 
any lay agency, personal or corporate, for whose patrons the practitioner renders 
such legal advice necessarily involves a division of the compensation, whether sep- 
arately stated or not, for the practitioner’s legal services, either directly or indi- 
rectly, and is a violation of both the letter and the spirit of Canon 17. 

2. The issuance of literature containing laudatory statements of the character 
described concerning a practitioner by any lay agency, personal or corporate, of 
which the practitioner is an officer or with which he is connected in any other po 
sition of responsibility, constitutes (a) the solicitation of employment by adver- 
lisements, (b) the procuring of business by indirection through touters and (c) the 
inspiring of self-laudation, in violation of both the letter and the spirit of Canon 32. 

3. The rendition by a practitioner of legal advice to patrons of any lay agency. 
personal or corporate, in their status as and because they are such patrons, neces 
sarily interjects the lay agency between the practitioner and those to whom such 
legal advice is rendered. 

The practitioner’s conduct in such circumstances violates Canon 39, because in 
the performance of his duties he is not free from the interest of the intermediary 
nor is his responsibility direct to the client as is plainly required by that Canon.’ 
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Interpretation of Canon No. 40. 


In its Annual report of 1937-1938, this Committee recommended a 
modification of this canon (No. 40) so as to place a five-year limitation 
upon the provisions thereof. This recommendation was referred back 
to the Committee for further study and report at the next meeting. 

Under a broad interpretation Canon 40 would operate with great 
severity upon any Examiner of broad experience who might engage in 
private practice. On the other hand, regardless of lapse of time it would 
seem to be unethical for a government employee to act as a practitioner 
for private interests on the precise issues as to which he at any time 
adjudicated as a government employee. As the Committee pointed out 
in its report of last year, there is no objection to the ‘‘ principle imbedded 
in the eanon.’’ The objection arises from the harsh operation of the 
canon under a very broad interpretation. No information has been pre- 
sented to the Committee showing any harshness in the observance of this 
canon in actual practice. The Committee doubts that a broad interpre- 
tation of the canon would ordinarily be justified. The mere lapse of 
time is not sufficient alone to remove in all cases the impropriety of a 
practitioner acting as an advocate on the ‘‘specific question’’ which he 
had as a government employee investigated or passed upon in a judicial 
or quasi-judicial capacity. The Committee, therefore, makes no recom- 
mendation regarding the modification of Canon 40. 














Association of 
Interstate Commerce Commission 


Practitioners 


APPLICATION FOR MEMBERSHIP 


ae nas gteiwlostad essiskoncanepuneseniereiaisbie Riis sp dhon ghia scons vdoten pice mencaant sab .. hereby mak 
(Please print) 


application for membership in the Association of Interstate Commerce Commission 
Practitioners. 


1. My office address is 


(City) (State) 


Re SERRE corer nn ee 


3. | was admitted to practice before the Interstate Commerce Commission, 
a , 
under |-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


and order dated . sae: and am now a member in good 


standing of the bar of that Commission. 


4, (For those admitted under Paragraph (a) ). | was admitted to practice as an 
attorney at law by the Court of 
on the day of <a 
5. (For those admitted under Paragraph (b) ). My occupation is 


, and I am employed by, or am affiliated 
with 
Date , 19 


, (Signature of Applicant ) 
Application not accepted unless accompanied by check. Annual dues, includ- 


ing JourNAL, $6.00. If application is filed between October Ist, and March 
31st, $6.00. If filed between March 3lst and September 30th, $3.00. 
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